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On March 27, 2018, the city received an email from the Kansas Corporation Commission’s Pipeline 
Safety Section (KCC) indicating that the city had failed to mark the water facilities in the Country 
Breeze Estates Subdivision. A response was delivered to the KCC Office in Topeka. The response did not 
satisfy the KCC. As a result, a City Commission work session was established to discuss the matter, 
with representatives of the KCC, and the Country Breeze Estates Subdivision being invited to attend. 
(The documents from the Kansas Corporation Commission, as well as the city’s response, may be found 
in Tab 8.) 

In preparation for the work session city staff researched the matter, speaking to residents of the 
subdivision, as well as city employees that were employed with the city during the establishment of the 
subdivision. It seems that the Country Breeze Estates Subdivision (CBE) water distribution system was 
intended to be privately managed. However, the agreements the city made with the developer 
(Smith) were sometimes undocumented. For instance, in 1999 there was a disagreement between 
Smith and the city regarding the water connection fees for the lots. Smith recalled that he was told 
that if he paid for the installation of the water distribution system, there would be no water 
connection fees. The following is an excerpt from the September 21, 1999 City Commission minutes, 
“Lengthy and detailed discussion followed pertaining to recollection of agreements in this matter. It 
was determined that on August 17, 1999, the Commission had agreed to waive the hookup fees for 
Country Breeze Estates, because Mr. Smith had paid for all the labor and materials installing the 
water lines.” (Tab 3) 

In addition, the city’s files contain two pages of handwritten notes (undated), from the then St. Marys 
Utility Superintendent, regarding the estimated revenue and expenses for the city from the 
Country Breeze Estates private water system. (Tab 11) He appears to have recommended that the 
subdivision pay 1.5 times the in-city residential rate and had a comprehensive list of “No Cost” items, 
because the city wouldn’t be maintaining the water distribution system. As per the 1992 
agreement, the city’s only responsibility was to install a 6” water valve. The city installed the 6” water 
valve and has been maintaining it ever since.  (Tab 2) 

Other information that indicates that the water distribution system used to serve the CBE was to be 
privately managed is that an IRS Form 990-N organization was formed to create a benefit fund in order to 
maintain said water distribution system. According to a July 13, 2007 letter from the CBE Building 
Committee to the CBE Residents and Property Owners, an inquiry was made with the Kansas Department 
of Health and Environment (KDHE) to determine if forming a water benefit fund to manage the CBE water 
distribution system was advisable. KDHE’s response was affirmative. (Gene Lueger was the KDHE attorney 
that was contacted about this situation.) Several years later, the Country Breeze Estates Water Benefit 
Fund (CBE-WBF) was created by the membership of the CBE Building Committee and it received its Federal 
Tax ID No. (27-4599474) in January of 2011. An email from CBE-WBF member John R. Simecka stated that 
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he would be responsible for filing the annual IRS 990-N Form (needed to retain tax exempt status), and 
with a Federal Tax ID No. in-hand a bank account was opened. Ever since, the owners of about nineteen 
of the twenty-two lots have been voluntarily contributing to the fund on an as-needed basis. Depending 
upon the need, the contributions solicited have been either $50 or $100 per lot and are/were collected 
until the checking account reached a balance that was estimated to pay for the repair of two water leaks. 
(A bank statement dated February 21, 2018 reflects a fund balance of $4,718.64.) There are currently 
no assessments. (Tab 4) (The Restrictive Covenants for the CBE, dated July 21, 1998, remain in effect. 
Section 18 addresses the Building Committee. Also, in September of 1999, an addendum (Section 19) was 
added to place restrictions on sanitary septic or biological waste disposal systems.) (Tab 10) 

Since a legal entity (the CBE-WBF) was formed to manage the CBE water distribution system, and it has 
been maintaining said infrastructure up to the city’s 6-inch water valve, it seems that the transfer of 
ownership of the water occurs at the city’s 6-inch valve. The city has been reading the CBE’s privately-
owned water meters and billing their customers for the last twenty years as part of a verbal 
agreement that was struck between the then Utility Superintendent (whether appropriate or 
not), and the developer. In addition, a March 8, 2011 communication from the CBE-WBF to the 
CBE Residents and property owners addresses the issue regarding the maintenance of the subdivision’s 
water mains, “One point of clarification needs to be made - stating what exactly is covered. This 
covers all the main lines from Highway 63 to your meter. Just as in the building process, the line from 
your meter to your house is your responsibility.” (Tab 4 contains emails that detail planning efforts 
and repair expenses incurred by the CBE-WBF.) 

In sum, the City of St. Marys has been supplying water to the CBE since 1998. From reviewing the available 
information, it seems that the city and the developer crafted an agreement through a series of public and 
private meetings, for which only a partial written record exists. Moreover, to the best that can be 
determined, each party appears to have been living up to the aforementioned agreement. However, due 
to recent events it seems appropriate that the responsibilities of each party should be reviewed and 
documented. The matter can be resolved formally (contract) or informally (letter of understanding), 
between the two boards. Also, I have asked the City Attorney to contact the attorney for the KCC in hopes 
of rectifying this situation prior to the work session. 
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Brief History of Country Breeze Estates

At the Monday, October 6, 1997 Planning Commission Meeting Stephen Smith spoke about his desire to 
develop 80-acres of his family’s 155-acre farm, located at the southeast corner of K-63 and Gailand Road, 
into 3, 4, and 5-acre homesites to supplement his retirement income. Moreover, he wanted to be able to 
control the growth and maintain some semblance of the area’s rural character. So, in addition to the city’s 
extra-territorial zoning requirements, he stated that he would attach restrictive covenants to the lot deeds 
in order to control the size of the homes that could be built, as well as the activities that could be 
conducted. (For instance, the minimum size home allowed would be 1,400 square feet.) The possibility of 
annexation was also discussed, with the Planning Commission Chairman stating that he could not see the 
city annexing the site anytime in the foreseeable future given the low population density that was being 
planned. The costs that would be imposed on both the residents of the area, and the city would be too 
high. (Tab 14) 

As the proposed subdivision would be located outside of the city limits, it would have gravel roads and 
sewerage that would be constructed to the Pottawatomie County standards, whereas its water would be 
obtained from the City of St. Marys. Access to the city’s water supply was secured in 1992 when the Smith 
Families sold approximately 9-tenths of an acre to the city, at the southeast corner of K-63 and Gailand 
Road, for a water tower site and auxiliary services. The contract reads, “The BUYER agrees to establish a 
6” water valve on the site for future connections for water service in the general area. All future water 
service, however, shall be subject to approved engineering and the appropriate assignment of costs as in 
other matters.” (Tab 2) 

Since the land for the proposed development was zoned Agriculture, Smith would need to have it rezoned 
for residential purposes. The rezoning occurred at the December 16, 1997 City Commission meeting via 
Ordinance No. 1080. Moreover, there was no opposition expressed during the platting process, and at its 
June 2, 1998 meeting the City Commission accepted the dedication of land for public purposes 
(easements). The minutes read, “Consideration was given to accepting the dedication of land for public 
use for the Country Breeze Estates final plat. This subdivision is south of the water tower outside the 
city limits but is within the City’s extraterritorial zoning area. The City will provide water to this 
subdivision. The acceptance of this dedication is for those water line easements. The water line 
easements will be in the road rights-of-way. Following discussion, Comm. Denton made a motion to 
accept the dedication of land for public purposes for the Country Breeze Estates Final Plat. The 
motion was seconded by Comm. Sharp. Vote: AYE - Denton, Sharp, Mees. Motion carried.” (Tab 3) 

A letter from John R. Simecka to the Pottawatomie County Commissioners, dated 9-8-2005, included a 
petition for road improvements signed by 86.4% of the property owners, as well as a detailed estimate 
($96,262) for paved roads that were to be three inches thick by twenty-two feet wide. (A second, more 
detailed petition was also submitted with an estimated cost of $129,459.50.) The following is an excerpt 
from the August 21, 2006 County Commission meeting: "At 10:00 A.M., the Chairman opened a hearing 
to discuss development of a benefit district for street improvements in Country Breeze Estates. 
Estimated cost per lot would be $5,800. Owners will have an opportunity to pay off the cost in one lump 
sum or may choose to pay as annual specials. Chairman closed the hearing at 10:09 A.M. Tom Doperalski 
moved and Stan Hartwich seconded to adopt Resolution 2006-70 allowing the creation of a benefit 
district for street improvements on Timber Ridge Lane, Wildrose Circle, and Country Breeze Drive lying 
within Country Breeze Estates in St. Marys Township. Motion carried 3 to O." The second petition 
(dated 2006) was the one used for County Resolution 2006-70. (Tab 7) 



Since 1989, due to the issues surrounding the Lakeview Subdivision, the city has had a policy of requiring 
residents outside of the city requesting city services, to sign a letter stating that they would not 
fight annexation if the city ever decided to annex their land. (Tab 13) No such agreements can be 
found for the CBE. However, a different annexation policy has since been incorporated into the city’s 
subdivision regulations. St. Marys Unified Development Code (UDC) Chapter 2, Article 4.102.5b reads, 
“Before an extra-territorial subdivision connects to any city utility, the subdivision shall be annexed, 
unless waived by the City Commission.” (Tab 5) 
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Morrison, Frost 
& Olsen 

Attorneys at Law 
323 Poyntz 
Suite 204 

Manhattan, Ks. 66502 
(913) 776-9208 

114 South Sixth 
St. Marys, Ks. 66536 

(913) 437-2392 

CONTRACT FOR SALE OF REAL ESTATE 

THIS AGREEMENT is made and entered i nto this 6th day of 

November , 199 2 , by and between the P. DAVIS SMITH 

and DOROTHY K. SMITH TRUST dat ed November 21, 19 89; the ROY H. 

SMITH TRUST dated May 14, 1990; and W. W. SMITH and EMMA SMITH, 

husband and wife , hereinafter r eferr ed to as "SELLERS"; and 

CITY OF ST. MARYS, KANSAS, a municipal corporation, h erei nafter 

r eferred to as "BUYER. " 

FOR AND IN CONSIDERATION of the full and complete payment 

of the purchase price for the following described property, and 

the mutual promises and agreements herein set forth, the parties 

agree as follows: 

1. Description. SELLERS shall sell and BUYER shall 
purchase the following described real estate, to-wit: 

A tract of land located in the northwest one
quarter of the northeast one-quarter of Section 
3, Township 10 South, Range 12 East of the 6th 
P.M., Pottawatomie County, Kansas, more 
particularly described as follows : Beginning 
at the northwest corner of said northeast one
quarter section; thence easterly 260.02 feet 
coincident with the north line of said one
quarter section; thence southerly 240.02 feet 
paralle l to the west line of said one-quarter 
s ection; thence westerly 260.02 feet, parallel 
to said north line, to said west line; thence 
northerly 240 .02 feet, coincident with said 
west line , to the Point of Beginning; less road 
of right-of-way. The above described tract 
contains 0.921 acres, more or l ess . 

The intended purpose and use of the above tract is for the 
construction of a water tower and auxiliary services. 

The BUYER agrees to establish a 6 11 water va lve o n the site 
for future connections for water service in the general area. 
All future water service, however, shall be subject to approved 
engineering and the appropriate assignment of costs as in other 
matters. 

SELLERS reserve unto themselves the minera l rights on the 
above described property as long as they own any contiguous 
piece of property to the tract, or , if p roduct ion is commenced, 
as long as the production continues uninterrupted. Further, 
any mineral or other utilization or extraction from the premi ses 
shall not be done in a manner so as to interfer e with or to 
heed the use of the premises by BUYER. 
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2. Purchase Price and Payment. BUYER agrees to purchase 
the above described property for the total purchase price of 
$ 6 000 00 Said sum due and payable at the time of 

' . closing. 

3. Closing Date. The closing date for this Contract 
shall be at BUYER 'S option, but shall not be lat e r than one (1) 
year from the dat e this Contract i s s i gned. 

4. Marketable Title. SELLERS shal l deliver to BUYER a 
Title Commitme nt c ertified t o date showing ma r ketable title in 
SELLERS. BUYER shall have a r easonabl e time after r e ceipt of 
the Title Commitment in which to have the same rev i ewed and 
r e turne d to SELLERS with any written objections as t o the 
marketability of the title. SELLERS shall have a reasonable 
time in which t o satisfy any valid obj ections as to the 
marketabi lity of the title. In the event SELLERS are unable to 
furnish marketable title within a reasonabl e period o f t i me , 
then thi s Contract shall become null and voi d and all parties 
shall be r eleased from any further liability under this Contract. 

5. Warra nty Deed. SELLERS shall make , execut e , and 
deliver to the here inaft e r named e scrow agent , a good and 
suffic i e nt Warranty Deed conveying t he above described p roperty 
to BUYER, free and clear of all liens and encumbrances except 
easements and restrictions of r ecord. 

6. Taxes. SELLERS shall pay all real estate taxes and 
assessments whi c h are due and payable again st t he above described 
r ea l estate fo r the year 1 99 1 and a ll prior years. The 1 992 
and 19 93 taxes and assessments shall be p r orated to the date of 
c losing based upon the previous years t axes with SELLERS payi ng 
the taxes up to the date of closing and BUYER being responsible 
for the taxes and assessments f o r the balance of t he year 1992 
and all subsequent years. 

7. Social Security Numbers. It may be necessar y for the 
Escrow Agent t o r eport to the Inte rnal Revenue Service under 
reporting requirements; therefore , the Socia l Security Numbers 
of SELLERS and BUYER'S Identifica tion Number are : 

P. Davis Smith and 
Dorothy K. Smith Trust 

Roy H. Smith Trust 
W. W. Smith 
Emma Smith 
City of St. Mar ys 

# 512- 38- 7933 
# 512-14- 9776 
# 720-03-4163 
# 510-38-3343 
# 48-6024500 

8. Expenses. BUYER shall pay the fee for acquiri ng a 
Title Pol icy and for the prepar ation of the Contract and Deed 
and the filing fee for the deed . 

9. Survey. A survey will be done at BUYER'S expense . 

- 2 -
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10. Default . Time is of the essence of this Contract. In 
the event BUYER fails to comply with any of the terms of this 
Contract upon closing as required herein and SELLERS have met 
all other obligations provided for herein, then SELLERS may, at 
their option, declare this Contract null and void and all rights 
of BUYER hereunder shall then terminate and SELLERS shall be 
entitled to immediate possession of said real estate and all 
parties shall then be released of all further liability 
hereunder. 

11. Binding Effect. This Contract shall be binding upon an 
inure to the benefit of the parties hereto and their r e spective 
he irs, personal representatives, successors and assigns. 

12. No Oral Agreements. All prior negotiations and 
agreements have been reduced to writing and are included herein. 
This Contract constitutes the entire agreement of the parties 
and may not be amended, altered or modified, except by written 
agreement signed by both SELLERS and BUYER. 

IN WITNESS WHEREOF, the parties hereto have set the ir hands 
to this Contract for Sale of Real Estate on the day and year 
first above written. 

ATTEST: 
.,----..---·~. ____ ) .:::::::.:::. 

\ ~~~CA..<.._____:)', {'(\ c-?c.:.. l o..._,_ 
Pamela Simecka, City Clerk 

SELLERS: 

k??Oa-o~ k'A 
P. Davis Smith, as Trustee of 
the P . Davis Smith and 
Dorothy K. Smith Trust 

Roy H. Smith, as Trustee of 
the Roy H. S~~th Tr~st 

'/7, UJ I(~ Aif=· 
W. W. Smith 

Emma smith 

BUYER: 

CITY OF ST. MARYS, KANSAS 

By~~~~Mayo• 
-.Jf?~r;:s L.fr/c-E.t 1 tl1c£ <!/NJl/?hrAA/ 

OP .57. /IJn,,pl/~ C!1r7 (!17/llHJtfJ IPJV 

- 3 -

6



PROPERTY DESCRIPTION FOR WATER S'IDRAGE TANK SITE 

A tract of land located in the northwest one-quarter of the northeast one
quarter of Section 3, Township 10 South, Range 12 East of the 6th P .M., 
Pottawatomie County, Kansas , more particularly described as follows : 

Beginning at the northwest corner of said northeast one-quarter section; 
thence easterly 260 . 02 feet coincident with the north line of said one
quarter section; thence southerly 240 . 02 feet parallel to the west line of 
said one-quarter section; thence westerly 260.02 feet, parallel to said 
north line, to said west line; thence northerly 240 . 02 feet , coincident with 
said west line, to the Point of Beginning; less road of right-of-way. 

The above described tract contains 0 . 921 acres, more or less . 

WO 4223 
12- 18- 92 
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City of St. Marys,  412 W Bertrand 
A Regular Meeting 

June 2, 1998  7:30 p.m. 

Present were Commissioners Mary K. Denton, Charles N. Sharp and James L. Mees.  Also present 
were Steve Archer (City Manager), Katherine DeMars (City Clerk), Jim Keating (Fire Chief), Herb Bishop 
(Chief of Police), Vanessa Heit - Smoke Signal, John D’Aloia - St. Marys Star, Rita Legleiter, Nevin Rohrer, 
Ron Martell. 

Mayor Sharp called the meeting to order at 7:30 p.m. 

APPROPRIATION ORDINANCE NO. 513 was adopted on a motion by Comm. Mees, seconded 
by Comm. Denton.  Vote: AYE - Mees, Sharp, Denton.  Motion carried. 

The minutes of the regular meeting of May 19, 1998, were approved as presented. 

Agenda items added: Rita Legleiter - Elm Street Improvement 
Nevin Rohrer - Petition for Vacating Dedicated Street Easement 
Ron Martell - Swimming Pool Use for July 4th 

Consideration was given to accepting the dedication of land for public use for the Country Breeze 
Estates final plat.  This subdivision is south of the water tower outside the City limits, but is within the City’s 
extraterritorial zoning area.  The City will provide water to this subdivision.  The acceptance of this dedication 
is for those water line easements.  The water line easements will be in the road right-of-ways.  Following 
discussion, Comm. Denton made a motion to accept the dedication of land for public purposes for the 
Country Breeze Estates Final Plat.  The motion was seconded by Comm. Sharp.  Vote: AYE - Denton, 
Sharp, Mees.  Motion carried. 

Rita Legleiter addressed the Commission regarding the proposed apportionment of cost for the Elm 
Street Improvement District.  Mrs. Legleiter read from a prepared statement. This written statement from 
Legleiters was presented for the record.  Legleiters requested that the resolution as prepared from the May 
19, 1998, Public Hearing establishing the apportionment of costs not be signed; and offered three alternative 
plans for consideration.  Legleiter’s statement also presented their reasons as to why they felt the cost 
apportionment for the Elm Street Improvement should be reconsidered. 

Protocol dictates that the Resolution prepared from the May 19, 1998, meeting either be adopted as 
is; or the matter be tabled to allow for another Public Hearing.  Following more discussion, Comm. Mees 
made a motion to table Resolutions 3-98 and 4-98, and to schedule a Public Hearing for July 7, 1998, 
for reconsideration of the Elm Street Improvement District.  The motion was seconded by Comm. 
Denton.  Vote: AYE - Denton, Sharp, Mees.  Motion carried. 

Nevin Rohrer, representing the Farmers Union Coop, presented a Petition for Vacating Dedicated 
Street Easement to the Commissioners for consideration.  The requested vacation is for Palmer Street 
between Seventh (7th) and Ninth (9th) Streets.  Rohrer stated the reason for requesting this vacation is to 
allow for the expansion of their building.  Protocol demands that a request for vacation be published twice and 
a public hearing be conducted.  Comm. Mees made a motion to schedule a Public Hearing to consider 
the Petition for Vacating Dedicated Street Easement for July 7, 1998.  The motion was seconded by 
Comm. Denton.  Vote: AYE - Denton, Sharp, Mees.  Motion carried. 

Ron Martell addressed the Commissioners regarding the 4th of July Celebration which is being 
planned by the Arts in the Park and Chamber of Commerce.  Martell requested the Commissioners consider 
allowing free admission to the City Pool from 4 p.m. to 9 p.m. on July 4, 1998.  Archer’s recommendation was 
to grant free admission; however, allow the Pool Manager an opportunity to set particular conditions.  The 
Commissioners  were in agreement with this recommendation.  Comm. Mees made a motion to open the 
City Pool for public use with free admission from 4 p.m. to 9 p.m on July 4, 1998.  The motion was 
seconded by Comm. Denton.  Vote: AYE - Denton, Sharp, Mees.  Motion carried. 

Consideration for appointing Virginia Rezac to the Board of Directors for the St. Marys Historical 
Society  was tabled to the June 16, 1998, City Commission Meeting. 

Sales Tax receipts for April 1998 were reviewed. 
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Following discussion, Comm. Mees made a motion to approve the golf course rate changes as 
presented, except that Senior’s weekdays the fee would be $6.00 for all day.  The motion was 
seconded by Comm. Denton.  Vote: AYE - Sharp, Mees, Denton.  Motion carried.  Although these 
rates were approved, the current ordinance will have to be amended and adopted before they can become 
effective.     
 

At 8:30 p.m., Comm. Denton made a motion to open the Public Hearing on the 2000 
Budget.  The motion was seconded by Comm. Sharp.  Vote: AYE - Denton, Sharp, Mees.  Motion 
carried. 
 

Irvin explained the budget as prepared noting the overall increases for capital improvement 
projects.  These Capital Improvement Projects are as follows: 

Water Fund - drill 2 water wells - $55,000 
Sewer Fund - professional services regarding wastewater treatment plant design - $50,000 
General Fund - professional fees and possible land/building acquisition - $50,000 

Irvin further explained that a proposed rate increase of $5.00 for the water and sewer minimum fees would 
be required to fund the capital improvement expenditures in those funds respectively.   A mill levy 
increase of approximately 5 mills would be required to fund the City Hall project expenditures.  Discussion 
followed, allowing citizens present the opportunity to express concerns or opinions.  Irvin fielded 
questions from the Commissioners as well.  The overall budgeted expenditures for the year 2000 are set 
at 3.3 million. The estimated mill levy is 41.508 mills. 
 

At 9:00 p.m., Comm. Denton made a motion to close the Public Hearing on the 2000 
Budget.  The motion was seconded by Comm. Sharp.  Vote: AYE - Denton, Sharp, Mees.  Motion 
carried. 
 

Comm. Denton made a motion to adopt the 2000 budget as presented.  The motion was 
seconded by Mees.  Vote: AYE - Denton, Mees, Sharp.  Motion carried. 
 

Consideration was given to approving Ordinance No. 1094, attesting to the possible increase in 
taxes levied for the budget year 2000 necessary to finance public services for the City of St. Marys.  Irvin 
and DeMars explained that the adoption and publication of this ordinance is necessary in order to comply 
with public notification requirements as set out by Senate Bill 45. Comm. Denton made a motion to 
approve Ordinance No. 1094, attesting to the possible increase in taxes levied for the budget year 
2000 necessary to finance public services for the City of St. Marys.  The motion was seconded by 
Comm. Sharp.  Vote: AYE - Denton, Sharp, Mees.  Motion carried. 
   

Following a brief recess, the meeting resumed at 9:15 p.m.. 
 

Steve Smith, developer of Country Breeze Estates addressed the Commissioners regarding the 
water service agreement.  When applying for a building permit, a lot owner at Country Breeze Estates 
was assessed a $750.00 water connection fee that Smith felt should be waived. (City Code states that a 
water connection fee is $375.00 and units outside the corporate limits of the city shall be double the 
comparable city unit charges, plus installation costs.)  Smith presented his time frame of events that led 
to the disputed fee.  In the initial stages of this development Smith met with Herb Bishop, Interim City 
Manager, and Smith agreed to install the water lines, meters, taps, and all other materials necessary to 
provide water service at his own expense.  He said he was advised that upon installation of all necessary 
equipment, the City connection fees would not be applicable.  Acting upon this verbal statement, Smith 
purchased all of the meters and other necessary materials, then independently hired two City employees 
to do installation.  Smith told his prospective buyers that no connection fees would be assessed by the 
City as Smith had paid for installation costs himself.  Smith acted upon the verbal confirmation of Bishop, 
stating that had this confirmation not been rendered, he would not have proceeded with the purchase and 
installation of these items.  Smith felt that since he was misled, the City should be accountable for that 
misinformation and absorb those costs.  Smith was not opposed to paying the fees in the future but felt 
that since he had previously quoted costs to prospective buyers, his promises should be honored. 

 Lengthy and detailed discussion followed surrounding accountability and responsibility for 
payment thereof and line maintenance.   Eichem asked that the Commissioners consider the precedence 
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City of St. Marys,  405 W Lasley 
A Regular Meeting 

Sept 7, 1999  7:30 p.m. 
 

Present were Commissioners Mary K. Denton and Charles N. Sharp.  Also present were Michael 
Irvin (City Manager), Herb Bishop (Chief of Police/Acting City Clerk), Jerry Eichem (Utility Department), 
Jim Keating (Fire Chief), Nancy Parrack, Gary Simecka, John D’Aloia, Jr. - St. Marys Star and Vanessa 
Heit - Smoke Signal, and several members of the public. 
 

Commissioner Denton called the meeting to order at 7:30 p.m. 
 

APPROPRIATION ORDINANCE NO. 545 was adopted on a motion by Comm. Sharp, 
seconded by Comm. Denton.  Vote: AYE - Denton, Sharp.  Motion carried. 
 

The minutes of the regular meeting of August 17, 1999, were approved as presented. 
The minutes of the special meeting of August 25, 1999, were approved as presented. 

 
Agenda additions: Nancy Parrack - Midtown Café, water damage claim. 

 
Brief discussion regarding the status of the sidewalk repair project along with curb and guttering 

projects was followed by consideration of proposed Ordinance No. 1096 regarding maintenance of curbs.  
Irvin noted that no additional sidewalk improvement projects would be accepted this year.  Staff is taking 
names and addresses of interested citizens for consideration on the next sidewalk repair project.  No 
action was taken, this matter was tabled. 
 

Consideration was given to approving Ordinance No. 1095.  This Ordinance would increase the 
water connection fee from $375.00 to $500.00 and amend new water connection criteria for units outside 
the corporate limits.  Following discussion evolving from the Country Breeze Estates’ previously assessed 
connection fees, this matter was tabled. 
 

Gary Simecka, representing the St. Marys Historical Society, addressed the Commission 
requesting the City co-sign a loan (up to $100,000)  for the construction of a new building to be located 
north of the Indian Pay Station.  The City, as the landowner, must co-sign any loan document.  Irvin 
noted his concern of how funds would be generated to pay off any additional loans incurred by the City.  
The Commissioners expressed their belief that considering the number of major projects currently before 
the City and the funding thereof, honoring the Society’s request seemed unlikely, but the matter  was 
tabled.  
 

Irvin requested input from the Commissioners regarding the renewal of certificates of deposit.  
Irvin fielded questions regarding the status of the current certificates.  Comm.  Denton made a motion 
to renew C.D. #19472 in the amount of $119,707.10, held by the St. Marys State Bank and to 
request bids on C.D. #19471 in the amount of $245,920.41 currently held by the St. Marys State 
Bank.   Comm. Sharp seconded the motion.  Vote: AYE - Denton and Sharp.  Motion carried.   
 

Irvin presented to the Commissioners a letter from Sister Marie Coleman, CSJ.  Sister Marie is 
requesting that a street in the Parkside Development (currently named Park Avenue) be re-named in 
honor of Maurice Coleman a former City Manager.   Commissioner Denton instructed Irvin to forward this 
request to the Parkside Developers. 
 

Consideration was given to a proposed Ordinance increasing water and sewer rates applicable to 
metered customers adjacent to the City’s water distribution system.   Irvin noted that proposed increases 
considered would undoubtedly further increase, in order to finance the new sewer treatment facility and 
the new water wells.  Following discussion, this matter was tabled. 
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City of St. Marys,  405 W Lasley 
A Regular Meeting 

Sept 21, 1999  7:30 p.m. 
 

Present were Commissioners James L. Mees, Mary K. Denton and Charles N. Sharp.  Also 
present was Michael Irvin (City Manager), Maris K. Flerlage (Acting City Clerk), Herb Bishop (Asst. City 
Manager), Jerry Eichem (Utility Department), John D’Aloia, Jr. - St. Marys Star and Vanessa Heit - Smoke 
Signal, Steve Smith, Doug Flerlage and several high school students. 
 

Commissioner Denton called the meeting to order at 7:30 p.m. 
 

APPROPRIATION ORDINANCE NO. 546 was adopted on a motion by Comm. Denton, 
seconded by Comm. Sharp.  Vote: AYE - Denton, Sharp, Mees.  Motion carried. 
 

The minutes of the regular meeting of September 7, 1999, were approved as presented. 
 

Agenda additions: Irvin - Letter to Reese & Novelly RE audit 
          Consumer Confidence Report 
          Steve Smith, Country Breeze Estates RE connection fees 

 
Consideration was given to approving Ordinance No. 1097.  This Ordinance would amend 

Chapter XVII Utilities, Article 2.  Utility Rates, Sections 17-201, 17-202, 17-203 & 17-205, and Article -3. 
Sewers, Sections 17-309, 17-322 & 17-323 of the Code of The City of St. Marys, Kansas.  Repealing 
Ordinances No. 855; 1024; 1025 & 1047.  The proposed Ordinance increases water and sewer utility 
rates applicable to metered customers adjacent to the City’s water distribution system.  Irvin presented to 
the Commissioners’ data depicting a current average utility bill, versus a bill with rates that would include 
the proposed increase.   The proposed increase will amount to an average monthly increase of $20.00 
per residential user.  Discussion again focused on options previously considered to help subsidize the 
increases necessary to fund the new sewer treatment plant and new wells.  Sharp questioned the status 
and availability of grant money for which the City may qualify.  Irvin noted that although the City has not 
yet qualified for the Block Grant LMI survey application initiated in June of this year, he is pursuing 
additional grant options.  Following painstaking deliberation Comm. Sharp made a motion to approve 
and adopt Ordinance No. 1097.  The motion was seconded by Comm. Denton.  Vote: AYE, Sharp, 
Denton and Mees.  Motion carried.               
 

Consideration was given to approving Ordinance No. 1096.  This ordinance addresses 
maintenance of curbs within the City, previously discussed at the City Commission meeting held August 
25, 1999.  Irvin noted that approval of this Ordinance may affect an item on the agenda specific to the 
Catholic Church’s request for curb and guttering replacement.  Brief discussion shifted to the status of the 
sidewalk repair project along with other curb and guttering projects.  Irvin reiterated that no additional 
sidewalk improvement projects would be accepted this year; staff is taking names and addresses of 
interested citizens for consideration on the next sidewalk repair project.  Mees requested that the 
proposed ordinance contain stronger language emphasizing the City’s authority.  Comm. Mees made a 
motion to table action regarding proposed Ordinance No. 1096.  The motion was seconded by 
Comm. Sharp.  Vote: AYE - Mees, Sharp, Denton.  Motion carried.   
 
 

Consideration was given to approving Ordinance No. 1095.  This Ordinance would increase the 
water connection fee from $375.00 to $500.00 and amend new water connection criteria for units outside 
the corporate limits.  Comm. Denton made a motion to approve and adopt Ordinance No. 1095.  
The motion was seconded by Comm. Sharp.  Vote: AYE, Sharp, Denton and Mees.  Motion 
carried.               
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Irvin presented to the Commissioners a letter from Sister Marie Coleman, CSJ.  Sister Marie is 
requesting that a street in the Parkside Development (currently named Park Avenue) be renamed in honor 
of Maurice Coleman a former City Manager.  Irvin forwarded this request to the Parkside Developers and 
was advised that they were not interested in changing the names of streets in the Parkside Subdivision.  
They did suggest an alternative of possibly naming an area of Riverside Park in honor of Mr. Coleman.  
Irvin was directed to research some options and respond to Sister Marie.  
 

Next on the agenda was consideration of bid solicitation for engineering services required on the 
new sewer treatment plant.  Irvin noted that his main concern was the August 2002 deadline in which the 
new treatment facility is to be operational.  Solicitation of engineering bids was not factored in the 
schedule presented to KDHE and therefore could create major problems with the City meeting the 
completion deadline.  Irvin invited comment from D’Aloia (CAC) who noted that the bidding process is 
always the best option except in this situation where a deadline is a factor.  After much deliberation 
Comm. Mees made a motion to attempt to negotiate with Bartlett & West for engineering services 
required on the new sewer treatment plant.  The contract must be approved by the City 
Commission.  The motion was seconded by Comm. Denton.  VOTE: Aye - Mees, Denton, Sharp.  
Motion carried.     
 

Irvin next noted that the funding assistance requested by the St. Marys Historical Society, for the 
construction of a new building to be located north of the Indian Pay Station was on hold.  He had spoken 
with Pam Simecka and although the City is not in a position to assist financially, additional fund raising 
was being encouraged and planned.  There also were issues that needed to be addressed to the Kansas 
State Historical Society regarding the proposed construction. 
 

Following the agenda, Irvin presented two sealed bids regarding the renewal of Certificate of 
Deposit #19471 in the amount of $245,920.41 currently held by the St. Marys State Bank.  The bid 
requested a term of 24 months.  The bids submitted were as follows:    

St. Marys State Bank 5.51%APY 
First National Bank 5.51% with an APY of 5.65% 

Comm.  Denton made a motion to accept the bid from First National Bank for renewal of C.D. 
#19471 in the amount of $245,920.41.   Comm. Sharp seconded the motion.  Vote: AYE - Denton 
and Sharp.  Motion carried.   
 

Next considered was the 2000 Local Law Enforcement Block Grants Program Application for the 
St. Marys Police Department.  Bishop advised that the amount of Federal funding requested is $8,989.20 
with a local match of $998.80.  This grant has been applied for and received in 1998 and 1999.  Comm. 
Sharp made a motion to authorize the Local Law Enforcement Block Grant Application.  Comm. 
Denton seconded the motion.  Vote: AYE - Sharp, Denton, Mees.  Motion carried. 
 

Comm. Mees made a motion to appoint John Lang as Judge Pro tem for Traffic Court 
scheduled for October 21, 1999.  Comm. Denton seconded the motion.  Vote: AYE - Mees, 
Denton, Sharp.  Motion carried. 
 

Irvin presented the Commissioners a letter to Reese & Novelly, requesting their signatures.  The 
letter was drafted at the request of the auditors, regarding their most recent audit of the City.  It was 
decided that this will be addressed at the October 5, 1999 City Commission Meeting in which a 
representative from Reese & Novelly will be present.  No action was taken 
 

Discussion next revolved around the Consumer Confidence Report being included with the 
October 1

st
 utility bills.  This is St. Marys’ first annual drinking water quality report.  The State has ordered 

that every public water supplier must prepare and provide a report to their customers.  Eichem assured 
the Commissioners that the city water system had no violations in 1998. 
 
 

Steve Smith, developer Country Breeze Estates, addressed the Commissioners regarding the 
water service agreement.  When applying for a building permit, a lot owner at Country Breeze Estates 
was assessed a $750.00 water connection fee that Smith felt should be waived. (City Code states that a 
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water connection fee is $375.00 and units outside the corporate limits of the city shall be double the 
comparable city unit charges, plus installation costs.)   Lengthy and detailed discussion followed 
pertaining to recollection of agreements in this matter.  It was determined that on August 17, 1999, the 
Commission had agreed to waive the hook up fees for Country Breeze Estates, because Mr. Smith had 
paid for all the labor and materials installing the water lines.  Comm. Mees felt that the City should at least 
recover $1,500.00 of the $2,000.00 in expenses that Eichem contends the City incurred during this project 
installing an 8-inch water tee.  Dialogue concurred and with the common goal of fairness in mind, Comm. 
Mees made a motion that Country Breeze Estates be assessed $1,500.00 for the expenses the City 
incurred on the water line.  Comm. Denton seconded the motion.  VOTE: Aye- Mees, Denton, 
Sharp.  Motion carried. 
  
 

FYI: August 1999 Financials - Irvin noted concern with the water fund balance and will provide 
appropriate calculations at the October 5

th
 meeting. 

 
KDOT lighting and signaling of crossings 

 
EPA administrative order status 

 
City Clerk position filled 

 
SRF loan rate increase - sewer project 

 
John D’Aloia, Jr., Chairman, CAC,  presented a memorandum report regarding their 
meeting of September 20, 1999.  Topics discussed were the replacement of City Hall 
and electrical distribution systems. 

 
Comm. Denton made a motion to enter into an executive session with the City 

Commission, City Manager and Asst. City Manager, for 10 minutes beginning at 10:00 PM to 
discuss a personnel employment matter.  The motion was seconded by Comm. Sharp.  Vote:  
AYE - Denton, Sharp.  Motion carried.  At 10:15 PM on a motion from Comm. Mees with a second 
from Comm. Denton, all voting aye, the executive session was extended for 15 minutes.  At 10:30 
PM Comm. Denton made a motion to adjourn from executive session.  The motion was seconded 
by Comm. Sharp.  Vote: AYE - Denton, Sharp.  Motion carried. 
 

With no further business, the meeting was adjourned at 10:35 PM on a motion by Comm. Sharp 
and a second by Comm. Denton.  Vote: AYE - Sharp, Denton.  Motion carried. 
 

The next regular meeting will be held Tuesday, October 5, 1999, at 7:30 p.m. 
 
 

_________________________________ 
Recorded by Acting City Clerk 
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City of St. Marys, 405 W Lasley 
A Regular Meeting 

October 5, 1999  7:30 p.m. 
 

Present were Commissioners James L Mees, Mary K. Denton and Charles N. Sharp.  Also 
present was Michael Irvin (City Manager), Maris K. Flerlage (Acting City Clerk), Cindy K Sweany, Jerry 
Eichem (Utility Department), Jim Keating (Fire Chief), John D’Aloia, Jr.-St. Marys Star, Vanessa Heit - 
Smoke Signal and one high school student.  Nick Novelly-Reese & Novelly, arrived at 8:00 P.M.   
 

Mayor Mees called the meeting to order at 7:30 PM. 
 

APPROPRIATION ORDINANCE NO. 547 was adopted on a motion by Comm. Denton, 
seconded by Comm. Sharp.  Vote: AYE - Denton, Sharp, Mees.  Motion carried. 

 
The minutes of the regular meeting of September 21, 1999, were approved as presented. 

 
Agenda additions: D’Aloia - Representing James Stamos RE Kolde screening requirement 

noncompliance. 
 

Irvin requested clarification for the record, regarding fees assessed to Country Breeze Estates.  
At the previous City Commission meeting, Country Breeze Estates was assessed $1,500.00 for expenses 
the City incurred installing an 8-inch water tee.  Also, discussed at a previous meeting was the possibility 
of the City waiving the water connection fees assessed to Country Breeze Estates’ lot owners.  Smith has 
since requested that he be allowed to assess $100 at the time each of the remaining 15 lots are sold, thus 
satisfying the $1,500.00 debt he owes the City.  Due to the fact that Smith paid for installation costs at 
Country Breeze Estates, Comm. Mees made a motion that the water connection fees be waived at 
the Country Breeze Estates.  The motion was seconded by Comm. Denton.  Vote: AYE - Mees, 
Denton, Sharp.  Motion carried.   Regarding the $1,500.00 fee assessed to Country Breeze Estates, 
Comm. Mees made a motion that the $1,500.00 fee assessed Country Breeze Estates be paid 
within 60 days of today’s date.  Comm. Denton seconded the motion.  Vote: AYE - Mees, Denton, 
Sharp.  Motion carried.   
 

John D’Aloia, Jr., representing James Stamos, wanted to know the status of action was being 
taken to enforce the screening requirements imposed on the Kolde property.  The 60-day deadline 
imposed by the City has passed, the screening is not in place, nor has legal action commenced.  The 
Commissioners instructed Irvin to investigate this matter and advise as to the status thereof at the next 
City Commission meeting. 
 

Irvin presented a letter from Dennis Gardner requesting that a POW/MIA flag be flown under the 
American flag or on a separate flag pole next to the American flag at the park.  It was the consensus of 
the Commissioners that this was acceptable, Irvin was directed to contact the local VFW Chapter inviting 
their participation in this project. 
 

Mayor Mees appointed Cindy K. Sweany as City Clerk, effective immediately.  
 

Next on the agenda was consideration of the proposed annexation of Second Street, Resolution 
#7-99; along with the proposed annexation Ordinance #1098. This property is generally located east of 2

nd
 

Street from Alma Street to Mount Calvary Road in St. Marys.   Adoption of these would annex this area 
into the City of St. Marys.   Discussion shifted to the necessity of an Interlocal Agreement between the 
City and County, versus adopting a resolution and ordinance.  Irvin noted that if this subdivision is 
annexed, there are three lots facing 2

nd
 Street that will need an entrance (meeting City specifications and 

at the owners’ expense) into the lots.  The Commissioners directed Irvin to research this matter and 
proceed with annexation procedures. 
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The fifth item under new business was to transfer $32.622.37 from the General Fund into the 
KLINK project to make the final loan payment.  Comm. N. Perry made a motion to transfer from the 
General Fund into the KLINK Project in the amount of $32,622.37.   Comm. Kleinsmith 
seconded the motion.  VOTE: Aye- Denton, Awerkamp, N. Perry, R. Perry, Kleinsmith. Motion 
carried. 

 
Bell informed the Commissioners that Certificate of Deposit #9111 matures September 29, 

2005.  Bid letters will be going to both banks and the bids will be opened at the next regular 
Commission meeting, October 4, 2005. 

 
Bell explained that the Police Department Law Enforcement Trust Fund, account #429309, is 

an account through St. Marys State Bank that was set up to accumulate drug seizure money.  Through 
the audit process, it has become apparent that this needs to be approved and acknowledged by the 
City Commission.  The current balance on the account is $532.69.  Comm. Kleinsmith made a 
motion to acknowledge and approve the account’s existence.   Comm. N. Perry seconded the 
motion.  VOTE: Aye- R. Perry, Awerkamp, N. Perry, Denton, Kleinsmith. Motion carried. 

  
Next on the agenda was to discuss allowing St. Marys High School to use the Armory 

beginning October 17, 2005 for a couple of weeks for sports practices.  The practices would run from 
approximately 3:30 p.m. to 5:30 p.m.  No fees would be charged.  Commissioners advised Bell to 
review the contract that the City already holds with USD 321 and see if the Armory was referenced.  
There was no opposition by Commissioners. 

 
Ordinance No. 1171 correcting the legal description for Country Breeze Estates was then 

evaluated.  Comm. N. Perry made a motion to adopt Ordinance No.  1171.   Comm. Kleinsmith 
seconded the motion.  VOTE: Aye- R. Perry, Awerkamp, N. Perry, Denton, Kleinsmith. Motion 
carried. 

 
Mayor R. Perry appointed the following individuals to the St. Marys Planning Commission: 

Linda Roth of St. Marys, position #3; Dennis Miller of St. Marys, position #4; John D’Aloia of St. Marys, 
position #5.  Their terms will commence on November 1, 2005 and will expire on November 1, 2008.   

 
Mayor R. Perry brought up the fact a funeral Thursday at 9 a.m. may consist of several 

hundred people and that parking and traffic may be a concern.  The burial is at Mount Calvary.   
            
CITY MANAGER’S REPORT: 
 Homecoming: Invited Commissioners to ride in the antique fire truck  
 Utility: Electrical Substation Project Update – Provided   

Golf Course Update: None 
Clothing Allowance: Taxable 
MOD Rate: Set by the National Council on Compensation Insurance                
Sam’s Club Membership: City Employees can belong; they must pay their own membership 
fee 
Appeals Board: Talked with both individuals but no response who will serve                                                                                        
Certificate of Deposit #9155: Stayed with First National Bank at a rate of 3.28%, St. Marys                                                        
State Bank bid was 3.27% 
Cleaning Contract: Awarded to Lacey Cole who was the lowest bidder for the sum of $400.00 
per month with the sum of $10.00 per hour for performing extra cleaning services  
Tours of City Hall: Will be given this Saturday, September 24, 2005 in conjunction with the St. 
Marys Alumni Weekend from 12:00 p.m. to 3 p.m. 
 
Following the manager’s report, Comm. N. Perry discussed a time study for the City Manager 

position to see where the City Manager expends his time and allow more information for the Budget. 
Comm. Denton and Mayor R. Perry disagreed with the need for a time study.  Comm. Kleinsmith 
agreed with Comm. N. Perry stating that the results would be discussed in an Executive Session and 
not used to micromanage the position.  Comm. Awerkamp believed that the time study would allow a 
better idea of how to break down the salaries line items on the Budget.  Consensus was to have the 
City Manager break down where he spends his time and the information would be discussed in 
Executive Session.   
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KPWSLF APPLICATION

Eichem stated that to complete the Kansas Public Water Supply Loan Fund (KPWSLF) 
application process with the State, an engineering firm must be selected. Eichem stated the 
current water tower is leaking and there is no certainty as to the amount of time it will remain
operable. The result would be a lack of water storage capacity if a major fire were to occur.

Lengthy discussion included the possibility of bidding out the engineering portion of the project, 
the size, height and water pressure of the water tower as well as increasing pipe lines to twelve 
inches.  After discussion, a motion was made by Cabler to utilize Bartlett and West for the design
and build of a 400,000 gallon option 500,000 gallon steel, glass lined tank at the same spill level 
of the current tank elevation and twelve inch pipe. A second was made by Perry. VOTE:  AYE –
Awerkamp, Perry, Kleinsmith, Cabler, D’Aloia. Motion carried.

KLINK 1R RESURFACING PROJECT – RESOLUTION 01-07

Steve Homan reported that the agreement regarding the KLINK 1R Resurfacing Project from the 
Kansas Department of Transportation (KDOT) would help fund the resurfacing of Highways 24 
and 36. The project will include the cutting out and filling in the cracks on Hwy 24 and Hwy 63,
chip and seal, and restriping. Kleinsmith made a motion to adopt Resolution 01-07 relating to the 
State aid for the improvement of City Connecting Links on the State Highway System. D’Aloia 
seconded the motion. VOTE:  AYE – Awerkamp, Perry, Kleinsmith, Cabler, D’Aloia. Motion 
carried. 

PROCUREMENT POLICY

This item will be discussed at a future meeting.

CITY MANAGER & STAFF REPORT

o Forrest Kidney provided renewal rates for 2007; the premium is approximately $127,000. 
Eichem recently updated his inventory list and Kidney will provide an estimate of the 
necessary increase to cover the inventory.

o The final four revisions of the Employee handbook were discussed in detail and approved 
as presented. The drug and alcohol policy is still being reviewed by the City Attorney.

MAYOR AND COMMISSION REPORTS

The following is a list of D’Aloia concerns:

In a letter from Tim Roggenkamp, Chairman of the Rural Water District No. 4, Pottawatomie 
County, voted to authorize the City of St. Marys to provide water service to residences located 
south of Gailand Road, east of Hwy 63. They also extended this authorization to include Country 
Breeze Estates.

According to Forrest Kidney, there is no set reduction for having fire alarms.

No response yet on the meaning of the word “agent” as regarding to the Housing Authority.

There is a KMEA board of directors meeting on Friday, May 4
th

in Wichita which D’Aloia will not 
be able to attend.

Senate bill number 20, regarding One Call membership, has been stricken from the House
agenda.

City Attorney is still working on the rezoning Ordinance for John D’Aloia, Juniors’ property.
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NEW BUSINESS

FLERLAGE REZONE

According to a memorandum dated April 28, 2008, from Dan Hoobler, Zoning Administrator, the 
Planning Commission recommended re-zoning approximately 20 acres (known as Flerlage 
Estates) owned by Doug Flerlage located north of Country Breeze Estates on Gailand Road.  
Following discussion, Miller made a motion to approve the zoning change for approximately 20
acres, known as Flerlage Estates, from agricultural to rural residential. Pearl seconded the 
motion. VOTE:  AYE – Kleinsmith, Pearl, Cabler, Miller.  Motion carried. 

RESOLUTION NO. 07-08 ST. MARYS HOUSING AUTHORITY

Cordell provided the revised Resolution No. 07-08, adopting amendments to Resolution No. 1 
and Resolution No. 2, relating to the creation by the City of St. Marys of the Housing Authority of 
the City of St. Marys. Cabler made a motion to adopt Resolution No. 07-08 regarding the St. 
Marys Housing Authority. Miller seconded the motion. VOTE:  AYE – Kleinsmith, Pearl, Cabler,
Miller.  Motion carried. 

APPOINTMENTS TO THE ST. MARYS HOUSING AUTHORITY

Following discussion and with no objections, Mayor Kleinsmith appointed Cindy Sweany to 
Position #1 and Alice Seitz to Position #4 of the St. Marys Housing Authority. Both positions 
expire April 2012. Clayton Perry was appointed to fill a vacant un-expired term of Position #2,
which will expire April 2009.

RESOLUTION NO. 08-08 KANSAS POWER POOL/SOUTHWEST POWER POOL

Pearl made a motion to adopt Resolution No. 08-08, approving a guaranty agreement made by 
the City of St. Marys, Kansas, in favor of the Southwest Power Pool. Miller seconded the motion.
VOTE:  AYE – Kleinsmith, Pearl, Cabler, Miller.  Motion carried. 

PROCLAMATION FROM AMERICAN LEGION AUXILIARY – MAY AS POPPY MONTH

Mayor Kleinsmith read the proclamation from the American Legion Auxiliary adopting the Poppy 
as its memorial flower, May as Poppy month and May 16, 2008, as Poppy Day. Miller made a 
motion to accept the Proclamation proclaiming the Month of May as Poppy Month and May 16, 
2008, as Poppy Day. Pearl seconded the motion. VOTE:  AYE – Kleinsmith, Pearl, Cabler, Miller.
Motion carried.    

LAKEVIEW SUBDIVISION STORM SEWER EROSION CONTROL PROJECT

Cordell stated Lakeview Subdivision has two issues: drainage problem and exposed sewer lines.
Kleinsmith stated he would abstain from discussion regarding this matter. The issue was tabled 
until a future meeting.

PROPOSED ORDINANCE NO. 1211: DELETING THROUGH STREETS/EQUIPMENT RENTAL

Following discussion, Cabler made a motion to adopt Ordinance No. 1211 deleting Chapter 14, 
Article 2, Section 14-207 – Equipment Rental and Chapter 16, Article 1, Section 16-102 –
Through Streets. Miller seconded the motion. VOTE:  AYE – Kleinsmith, Pearl, Cabler, Miller.
Motion carried.    

CITY MANAGER & STAFF REPORT

Pump House at Well #7 – Cordell stated the issue has been dropped as many projects 
have a priority over this. The project will be included in the 2009 Budget.
Refuse Fund
KLA update on Lakeview Dam Inundation Map
Sewer line repairs – Dave Ronsse fielded questions regarding the sewer line 
maintenance project and the highest priority sewer line repairs discovered during the 
maintenance. 
Swimming Pool
April 17, 2008 KPP meeting
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Information from John R. Simecka





April 16, 2018 

City of St. Marys 
Attn: Maurice Cordell 
% City Hall 
St. Marys, KS 66536 

RE: Country Breeze Estates - Water 

Please see the attached documents pertaining to Country Breeze Estates. 

These documents show our origin and our annual reports. We do not consider ourselves as a business 
so we are not registered with the Secretary of State - so you cannot find us as a "bus iness in good 
standing". 

There are two cop ies of bank accounts that show our financial picture - a smal l checking account and a 
Certificate of Deposit. We are led to believe our balances wou ld "cover - repair" two water line breaks. 
So this gives us a cushion, in the event of a failure, to give us time to go back to the CBE residents and 
ask for help to replenish our funds 

I hope this shows our transparency as we feel the understanding of our arrangements with the city of St. 
Marys was/is mutually beneficial. 

Please let me know if there are any questions. You may ca ll my cel l at 785-213-0567 or email me at 
simeckaJ@kansas.net. 

Respectful ly submitted, 

for Country Breeze Estates Water Benefit Fund 
John R. Simecka 
4485 Timber Ridge Lane 
St. Marys, KS 66536 
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January 7, 2011 

TO: C0tmtry Breeze Residents and Prope1iy Owners (CBE) 

FROM: Jolm Simecka and Jolm Mitchell, Building Committee Members 

SUBJECT: Water District for CBE 

As many of you know, the main water line within our area sits somewhat in "limbo" as to 
ownership and subsequently maintenance and repair responsibilities. We feel it is our (CBE) 
responsibility to be prudent in knowing that eventually some maintenance and/or repairs will be 
required. If we all approach this with an open mind, this should be a quick and simple solution. 

It is our intent to create the "Country Breeze Estates Water Benefit Fund" (CBE-WBF) with the 
following conditions. 

A Federal Tax ID will be obtained and an account will be opened at St. Marys State Bank. This 
will require an annual filing of the IRS 990-N report to maintain tax exempt status. 

The Building Committee will be the officers of the CBE-WBF and shall be responsible for the 
accounting of the monies as well as being responsible to approve any repairs necessary. The 
Officers shall serve without compensation. NOTE: There is one opening on the Building 
Committee at this time. An a1mual repo1i (due January 31 51 each year) will be prepared and 
distributed to all lot owners - showing the receipts and expenses for the prior year. 

There shall be a$ 100.00 aimual payment - per lot - payable to CBE-WBF. Providing all lots 
contribute, payments should be able to be put "on-hold" after three (3) years - depending upon 
whether any funds have been expended. 

It is hoped that all lots will participate to the benefit of all. Currently if a leak happens, the city 
of St. Marys is instructed to shut off the water to the entire area (value closest to Highway 63). 

The creation of the CBE-WBF should add to the value of our prope1iies far more than the monies 
required to create and maintain this emergency fund. It is the desire this can be established with 
the ~ooperation of all and without the necessity for any legal expense. 

Please send any questions to Jolm Simecka (437-6 123) or email simeckaj@kansas.net. If 
deemed necessary and appropriate, a meeting could be setup to review and discuss this issue. 
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July 13, 2007 

TO: Country Breeze Residents and Property Owners (CBE) 

FROM: John Mitchell and Jolrn Simecka 

SUBJECT: Cancel lation of meeting fo r July 25, 2007 

It is with great concern that we must cancel the upcoming meeting of the CBE. 

A voluntary organization will just not .work. Also, without the consent and cooperation of ALL 
properties, it makes writing By-laws and trying to establish a good, solid, long-term plan is 
almost next to impossible. 

So. at this point until any water issue determination is made by KDHE (Kansas Department of 
Health and Environment) we are at a standstill. Unfortunately, we have no idea of when or what 
may come of whatever "ruling" KDHE makes, however we will most probably have to abide by 
it - and it has the potential to be painful to someone or to many of us. Time will tell. 

We think most of us moved to CBE knowing the Restrictive Covenants were (and sti ll are) to our 
benefit. We think the majority of us still think having an additional restrictive covenant to fund 
and make viable a long term solution is beneficial. This should add value to your home both 
now and if you ever want to sell it. As a voluntary organization, without a restrictive covenant, 
we would then have to convince any new property owner on why this is a good deal. Do you 
know there are ten of the lots within CBE that have had more than one owner - not counting the 
developer? 

Both of us felt this could have gotten started with a minimal amount of expenses in a short period 
of time (a couple of months). Neither of these happened- so it is probably best at this time to 
stop our losses (attorney fees). We feel we need to pay our attorney so whoever would like to 
help with his bill, please let either of us know. 

We did meet with Mark McAtarian on July 5111 and discussed our differences and the above are 
our conclusions. Although this was an amicable meeting, there were no changes of opinions on 
how to resolve the fact that if the water line breaks, when and how does it get fixed? 

As always, please feel free to make any comments or ask any questions you may deem pertinent. 
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John Simecka 

Subject: CBEWBF 

Hello all, 

An update on the Country Breeze Estates Water Benefit Fund: 

We have our EIN form assigned by the Internal Revenue Service - so now we can open a bank account. Our EIN is 27-
4599474. At this point, I will be respons ible for filing our annual 990-N form so we can retain our tax except status. 

We have collected some monies, but need some more in order to open the account (so as to avoid any service charges). 

One of the responses I received concerned how to get everyone to participate - at this po int we can only hope all join in 
- that would be nice! 

Please let me know your comments and/or send me your check - payable to CBEWBF. 

Thanks, 
John Simecka 
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John Simecka 

From: agent@irs-ein-online.com 
Sent: 
To: 

Thursday, January 20, 2011 9:26 AM 
simeckaj@kansas.net 

Subject: Federal Tax ID I EIN Application Order Confirmation 

ORDER NUMBER: 1871295535598 

TOTAL CHARGE: 150.00 

THIS CHARGE WILL APPEAR AS 'EINPROCESSING' ON YOUR BILLING STATEMENT. 

Your order has been successfully processed. We will process and file your documents as soon as possible, Our offices 
are open 24 hours a day 7 days a week however we can only process federal agency orders during their business hours 
which are listed below, We will contact you via email with all of the necessary documents pertaining to yoar order as soon 
as possible, Thank you. 

IRS Federal Office Hours Of Business: 

Monday - Friday: 
6:00 a.m. to 12:30 a.m. Eastern time 
Saturday: 
6:00 a.m. to 9:00 p.m. Eastern time 
Sunday: 
7:00 p.m. to 12:00 a.m. Eastern time 

You will receive your EIN (Employer Identification Number) Federal Tax ID via email shortly. 

Respectfully, 

Matthew D. Brandenburg 
IRS EIN Online Specialist 
Agent, IRS-EIN-Online.com 
Toll Free 24x7: (866) 781-8833 

1 
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March 8, 2011 

TO: Country Breeze Residents and Property Owners (CBE) 

FROM: John Simecka and John Mitchell, Building Conrn1ittee Members and Members of the 
Water Benefit Fund (CBEWBF) 

SUBJECT: Water Benefit Fund - Ammal Repmi - as of February 28, 201 1 

This is our first annual repmi, which will be submitted as of January 31 in future years. 

Our Water Benefit Fund is alive and well. We have positive commitments from 19 of the 22 lots 
and have collected from 18 lots. Our account with St. Marys State Bank has a balance of 
$ 1,800.09 as of February 28t11

• 

We have required our account to have two (2) signers for any check to cover expenditures. 

We are coordinating with Marvin Gideon of Gideon Evacuating to be the first contact in the 
event of any emergency. Marvin has agreed to do this and we will be walking the area to located 
all the shut off valves in the near future. Once this is completed we will try to coordinate with a 
secondary contact. 

One point of clarification needs to be made - stating what exactly is covered. This covers all the 
main lines from Highway 63 to your meter. Just as in the building process, the line from your 
meter to your house is your responsibility. 

If anyone needs a copy of the restrictive covenants, please let me know and I will get a copy for 
you. 

Another item that needs to be done (as a group project) is to fix the first fire hydrant on the north 
side as you enter County Breeze. This hydrant does not drain properly and the St. Marys Fire 
Chief says it needs fixed. We all benefit on our homeowners rates with this good fire protection 
class. Let one of us know if you would help with this project. 

Please feel free to call or email if there are any questions: 

Jolrn Simecka (437-6123) or email simeckaj@kansas.net 
Jolrn Mitchell (437-2098) or email cindim@cwponline.com 
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January 12, 2012 

TO: Country Breeze Residents and Property Owners (CBE) 

FROM: Jolm Simecka and Jolm Mitchell, Building Committee Members and Members of the 
Water Benefit Fund (CBEWBF) 

SUBJECT: Water Benefit Fund - Annual Repo11- as of December 31, 201 1 

This is our second annual rep011, which will be submitted as of December 31 in future years, and 
to be submitted by January 31 (correction from last years' report). 

Our Water Benefit Fund has the following activity: 

201 1 dues - from owners of 19 lots 
Interest earned 
IRS - Establish EIN (Employer Identification Number) 
Balance of Assets in Money Market Account 

$ 1,900.00 
1.57 

- 150.00 
$ 1,75 1.57 

Please consider this as your request for your 2012 contribution ($ 100.00 per lot) payable to the 
Country Breeze Estates Water Benefit Fund. 

We did repair the fire hydrant located between lots one and two. We are still considering the 
option to try to put an extension on the fire hydrant, however this is rather complicated. Thanks 
to Mark Poell, Marvin & Jason Gideon and Jolm Mitchell for helping with this project. 

After the 20 12 receipts are received, a portion of our fund will be invested in a longer term CD 
so as to gain additional interest. In the event the money is needed, we may have to forfeit (some 
or all) of the interest accrued, however this appears to be a better fiscal option at this time. 

There is still one opening on the Country Breeze Building Conunittee, which in turn would make 
you a member of the Country Breeze Estate Water Benefit Fund "board". If you might be 
interested in this position, please let one of us know. 

If you have any conrn1ents, questions and/or concerns, please feel free to contact me at 437-6123 
or email simeckaj@kansas.net 

For the County Breeze Estates Water Benefit Fund: 

Jolm R. Simecka 
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January 2, 2013 

TO: Country Breeze Residents and Prope1iy Owners (CBE) 

FROM: John Simecka and Jolm Mitchell, Building Committee Members and Members of the 
Water Benefit Fund (CBEWBF) - and new member Carol Poell. 

SUBJECT: Water Benefit Fund - 3rd Annual Report - as of December 31, 2012 

Our Water Benefit Fund has the following activity: 

Balance as of January 1, 2012 
2012 dues - from owners of 19 lots 
Interest earned 
Postage etc sending 2012 report 
Balance of Assets in Money Market Account 

$ 1,751.57 
1,900.00 

2.17 
10.00 

$ 3,643.60 

Please welcome Carol Poell to the committees. We thank you Carol for volunteering for this 
position. 

We are reducing your annual assessment from$ 100.00 per lot to$ 50.00 per lot. We should 
consider ourselves fortunate with all the dry weather that we have had no issues with our water 
mams. 

Please consider this as your request for your 2013 contribution($ 50.00 per lot) payable to the 
Country Breeze Estates Water Benefit Fund. Please try to submit this to me no later than the end 
of January. 

We are still considering investing in a longer term CD for our funds, so as to gain additional 
interest. In the event the money is needed, we may have to forfeit (some or all) of the interest 
accrued. As you know rates are very low at this time. 

If anyone would like to be on this conm1ittee, please let one of us know and we can have an 
election; however until someone wants to volunteer, we will continue with the same members. 
Please feel free to contact any one of us if there are any comments, questions or concerns. 

I can be reached at 437-6123 or email simeckaj (a),kansas.net. 

For the County Breeze Estates Water Benefit Fund:9 

Jolm R. Simecka 
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January 4, 2014 

TO: Country Breeze Residents and Property Owners (CBE) 

FROM: Jolm Simecka, Jolm Mitchell and Carol Poell; Building Committee Members and Members of 
the Water Benefit Fund (CBEWBF). 

SUBJECT: Water Benefit Fund - 4th Ammal Report - as of December 31, 2013 

Our Water Benefit Fund has the following activity: 

Balance as of January 1, 2013 
2013 dues - from owners of 18 lots 
Interest earned in CD & Money Market Account 
Transfer to CD($ 4,400.00 - plus interest thru 12/11/13) 
Balance of Assets in Money Market Account 

Total Assets in CBEWBF on December 31, 2013 

$ 3,643.60 
900.00 

47.17 
- 4,446.58 

144.1 9 

$ 4,590.77 

As you can see we did open a CD account for CBEWBF. It is earning 1.4% at SMSB. 

We are suspending our annual assessment as we feel we have sufficient funds to cover two incidents. 
However, in the event of an incident(s), we must reserve the right to either resume annual contributions 
or have a one-time request to replenish our fund. 

Welcome to our new neighbors: the VanSickle's and soon to the Rada' s. An updated roster is attached
·please keep this confidential. 

Now might be a good time to reflect on the beauty of our area. It is truly Country Living with City 
Conveniences. If you have any concerns about the CBE area - just let one of us know. 

Some of you may have received an offer to provide "insurance" for your water line from your meter to 
your house (which is still your responsibility). We had no knowledge of this being sent out as it was 
some business seeking a profit. Also, Wamego Telecommunications (WTC) now offers wireless 
Internet and it is my understanding they will be taking a survey later this spring in regards to Premium 
Cable and possibly phone service to our area. Please help them by responding. 

If anyone would like to be on this committee, please let one of us know and we can have an election; 
however until someone wants to volunteer, we will continue with the same members. Please feel free to 
contact any one of us if there are any comments, questions or concerns. 

For the Country Breeze Estates Water Benefit Fund: 

Jolm R. Simecka 
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January 17, 2015 

TO: Country Breeze Residents and Property Owners (CBE) 

FROM: Jolm Simecka, John Mitchell and Carol Poell; Building Committee Members and Members of 
the Water Benefit Fund (CBEWBF). 

SUBJECT: Water Benefit Fund - 5th Annual Report - as of December 31 , 2014 

Our Water Benefit Fund has the following activity: 

Balance as of January 1, 2014 
Dues collected in 2014 
Interest earned in CD & Money Market Account 
Total Assets in CBEWBF on December 31 , 2014 

Balance in CD (SMSB earning 1.4%) 
Balance in Money Market Account 
Total Account Balances 

$ 4,590.77 
none 
62.66 

$ 4,653.43 

$ 4,509.15 
144.29 

$ 4,653.43 

We are continuing the suspension of our annual assessment as we feel we have sufficient funds to cover 
two incidents. However, in the event of an incident(s), we must reserve the right to either resume annual 
contributions or have a one-time request to replenish our fund. 

Once again it might be a good time to reflect on the beauty of our area. It is truly Country Living with 
City Conveniences. If you have any concerns about the CBE area - just let one of us know. 

If anyone needs a copy of the by-laws for CBE- just let me know and I will get a copy for you. 

Wamego Telecommunications (WTC) now offers wireless Internet and wireless phone services in our 
area. It is still my understanding they are considering Premium Cable services, however I have not 
heard anything recently. 

Thanks to Carol for getting the Wild Rose Circle street sign replaced by Jim DeDonder's house. Some 
things should be simple; however this was not one of them. 

Once again, if anyone would like to be on this committee, please let one of us know and we can have an 
election; however until someone wants to volunteer, we will continue with the same members. Please 
feel free to contact any one of us if there are any comments, questions or concerns. 

For the Country Breeze Estates Water Benefit Fund: 

Jolm R. Simecka 
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January 7, 2016 

TO: Country Breeze Estates (CBE) Residents and Property Owners 

FROM: Jolm Simecka, John Mitchell and Carol Poell; Building Conunittee Members and Members of 
the Water Benefit Fund (CBEWBF). 

SUBJECT: Water Benefit Fund - 6th Annual Report - as of December 31, 2015 

Our Water Benefit Fund has the following activity: 

Balance as of January 1, 2015 
Assessments collected in 2015 
Interest earned in CD & Money Market Account 
Expenses incurred in 2015 
Total Assets in CBEWBF on December 31 , 2015 

Balance in CD (SMSB earning 1.4%) 
Balance in Money Market Account 
Total Account Balances 

$ 4,653.43 
none 
63.60 
none 

$ 4,717.03 

$ 4,572.91 
144.42 

$ 4,717.03 

There is not much to report and that should be considered a good thing. We are continuing the 
suspension of our annual assessment per your 2014 report. 

Two questions arose during 2015 regarding water and roads within CBE. The first one asked to allow a 
tap iqto the CBE water lines to be ran to land outside of the CBE boundaries. This was not and will not 
be allowed as the water lines belong to the residents of CBE. Note: If ever there is an extension of 
Timber Ridge Lane to the south and our water lines are extended then we must negotiate a proper fee 
with whoever is developing in this direction (this may never happen). 

The second issue is still pending as no action has been taken up to now. The area between lots 5 and 22 
(Mitchell & Clu·istensen) has the road "touching" the lot to the north which is outside the CBE area. 
Since this touches - then any landowner of a touching lot to the north would have the right to access to 
their property from the CBE road. It does not constitute a right to take this road from CBE to Gailand 
Road (this is my strong opinion). 

Once again, if anyone would like to be on this conunittee, please let one of us know and we can have an 
election; however until someone wants to volunteer, we will continue with the same members. Please 
feel free to contact any one of us if there are any comments, questions or concerns. If you are so inclined 
to see our "books" - please let me know and you can have complete access. 

For the Country Breeze Estates Water Benefit Fund: 

Jolm R. Simecka 
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January 3, 2017 

TO: Country Breeze Estates (CBE) Residents and Property Owners 

FROM: Jolm Simecka, Jolm Mitchell and Carol Poell; Building Conunittee Members and Members of . 
the Water Benefit Fund (CBEWBF). 

SUBJECT: Water Benefit Fund- 7th Amrnal Report - as of December 31, 2016 

Our Water Benefit Fund has the following activity: 

Balance as of January 1, 2016 
Assessments collected in 2016 
Interest earned in CD & Money Market Account 
Expenses incurred in 2016 
Total Assets in CBEWBF on December 31, 2016 

Balance in CD (SMSB earning 1.4%) 
Balance in Money Market Account 
Total Account Balances 

$ 4,717.03 
none 
64.68 
none 

$ 4,781 .71 

$ 4,637.14 
144.57 

$ 4,781.71 

Once again, there is not much to report and that should be considered a good thing. We are continuing 
the suspension of our annual assessment per your 2014 report. 

With the new house on Lot 8 almost finished, we should have some new neighbors sometime this year. 
It is also rumored there could be a house on Lot 2 in 2017. With this in mind we should all take a few 
minutes to review the covenants for Country Breeze Estates to be sure we are all in compliance. There 
are a couple of tricky type covenants. If you need a copy of these, please let me know. 

Again, if anyone would like to be on this committee, please let one of us know and we can have an 
election; however until someone wants to volunteer, we will continue with the same members. Please 
feel free to contact any one of us if there are any comments, questions or concerns. If you are so inclined 
to see our "books" - please let me know and you can have complete access. 

For the Country Breeze Estates Water Benefit Fund: 

Jolm R. Simecka 
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January 7, 2018 

TO: Country Breeze Estates (CBE) Residents and Property Owners 

FROM: John Simecka, John Mitchell and Carol Poe!! ; Building Committee Members and Members of 
the Water Benefit Fund (CBEWBF). 

SUBJECT: Water Benefit Fund- 8th Annual Report-as of December 31, 2017 

Our Water Benefit Fund has the fo llowing activity: 

Balance as of January 1, 2017 
Assessments collected in 2017 
Interest earned on CD & Money Market Account 
Expenses incurred in 2017 
Total Assets in CBEWBF on December 31 , 2017 

Balance in CD (SMSB earn ing 1.4%) 
Balance in Money Market Account 
Total Account Balances 

$ 

$ 

$ 

$ 

4,781.71 
none 
65.42 
none 

4,847. 13 

4,702.41 
144.72 

4,847.13 

Once again, there is not much to repo1t and that should be considered a good thing. We are continuing 
the suspension of our annual assessment per your 2014 report. We do have our CD coming due on 
March 11 , 2018 - so if anyone has any suggestions other than to renew it - please let me know. 

We need to welcome two new fami lies to our area here at/ in CBE. Mark & Susan Vogelsburg now live 
in the spec house built by John Mitchell. Shane & Lisa. H ill moved into the house formerly owned by 
Jason & Leslie Gideon. If either of you or anyone for that matter wou ld like to discuss our CBEWBF in 
more detail, please let me know. 

We should all take a few minutes to review the covenants for Country Breeze Estates to be sure we are 
all in compliance. There are a couple of tricky type covenants. If you need a copy of these, please let 
me know and I can get a copy for you . 

Again, if anyone wou ld like to be on this committee, please let one of us know and we can have an 
election; however until someone wants to volunteer, we will continue with the same members. P lease 
fee l free to contact any one of us ifthere are any comments, questions or concerns. If you are so inclined 
to see our "books" - please let me know and you can have complete access. 

For the Country Breeze Estates Water Benefit Fund: 

John R. Simecka 
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sm ST. MARYS STATE BANK 
- sb------

785-437-2271 • FAX 785-437-6471 • www.smsb.org 
905 E. BERTRAND • ST MARYS, KANSAS 66536 

Date: 2 /2 1 /18 

CD ADVICE OF CREDIT 

Your certificate of deposit has paid interest as stated. 

This account will auto-renew if not redeemed within 10 days. 

Please review the following f or information about your account. 

Account Number.. . .... . ............ 234620 

CD Term .. . ....... .. .. . ........ . . . . 
Interest Term . . ............. . ... . . 
Interest Disp ... . ..... . ..... . .... . 

Maturity Date .. .. .... . . . ......... . 
Interest Paid Date .... ...... . . ... . 
Rate .......... . ............... .. . . 

Previous Balance .. .. . ...... . ..... . 
Interest Amount .... . ....... . .. . .. . 
Current Balance .................. . 

60 M 

3 M 
Add back 

3 / 11 / 18 

3/11/18 
1 . 400% 

$4,702 . 41 

$16.23 

$4,718.64 

Thank you for banking with us, we appreciate your business. 

COUNTRY BREEZE ESTATES WATER BENEFI 
4485 TIMBER RIDGE LANE 
ST MARYS KS 66536 

Member FDIC 32
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Article 4

Minimum Subdivision Improvement & Design 
Standards

Section 4.100 Purpose
Section 4.101 Guarantee of Installation
Section 4.102 Public Utility Extensions
Section 4.103 General Development
Section 4.104 Lot Design and Layout
Section 4.105 Blocks
Section 4.106 Streets and Circulation
Section 4.107 Sidewalks
Section 4.108 Pedestrian Access
Section 4.109 Easements and Reservations
Section 4.110 Street Lights
Section 4.111 Sedimentation and Erosion 

Control
Section 4.112 Benchmarks, Monuments, and 

Corners
Section 4.113 Buffer Strips, Landscaping and 

Screening Standards

4.100 Purpose

The purpose of this article is to provide reasonable standards of design 
for the subdivision and re-subdivision of land and the required 
improvements for each subdivision.  The Planning Commission shall 
study and review all subdivision plats in relation to the general 
character of the area, the general requirements of the community, and 
the particular requirements of the neighborhood.  These design 
standards shall guide private and public policy regarding the layout, 
design, and construction of public improvements.

Further, the purpose of this article is to advance the orderly 
development of the City of St. Marys and the extra-territorial zone.  
Required public improvements are established to ensure that adequate 
public facilities are available and will have sufficient capacity to serve 
new developments: to provide water, sanitary sewers, streets, 
sidewalks, streetlights, and other public facilities.
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4.101 Guarantee of Installation

The developer shall install or provide for the installation of all or a 
portion of the facilities and improvements required by the development 
policy and practices of the City of St. Marys or Pottawatomie County.  
Developers are required to install infrastructure (including but not 
limited to streets, drainage courses, culverts, water distribution, or 
sewer collection) as they appear on the final plat prior to the issuance 
of a building permit.  The City Commission or County Commission 
may, at its discretion, determine a reasonable method, including but 
not limited to a corporate surety bond, cashier’s check, escrow 
account, letter of credit, or other like security in an amount to be fixed 
by the City Commission or County Commission and conditioned upon 
the actual completion of such work or improvements within a specified 
period, for insuring completion of improvements by the developer.

4.102  Public Utility Extensions

No preliminary plat shall be approved unless the Planning 
Commission determines that all public utilities will be adequate to 
support and service the area of the proposed subdivision.  The intent 
is to maximize local municipal coordination of public utilities in 
accordance with the comprehensive plan and the Cities ability to 
extend utilities collection system. 

1. The Policy of the City of St. Marys for subdivision development 
within the limits of the City shall be, absent an agreement 
between the City and any developer or owner, as follows:

a. STREETS.

i. All streets, sidewalks, curbs, and guttering shall be 
installed pursuant to a licensed engineer design,
and,

ii. Shall be subject to review and acceptance by the 
City Engineer for the City of St. Marys, and

iii. All costs shall be at the expense of the developer, 

1. Exception:

A proper petition for a benefit district is 
approved by the City Commission, 
wherein the cost of such improvements, 
including the development, design and 
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installation, shall be paid through the 
benefit district.  

b. SEWER:

i. All sewer extensions shall be installed pursuant to a 
licensed engineer design, and

ii. Shall be subject to review and acceptance by the 
City Engineer for the City of St. Marys, and

iii. All costs shall be at the expense of the developer, 

1. Exception:

A proper petition for a benefit district is 
approved by the City Commission, 
wherein the cost of such improvements, 
including the development, design and 
installation, shall be paid through the 
benefit district.  

c. WATER:

i. All water extensions shall be installed pursuant to a 
licensed engineer design, and

ii. Shall be subject to review and acceptance by the 
City Engineer for the City of St. Marys, and

iii. All costs shall be at the expense of the developer, 

1. Exception:

A proper petition for a benefit district is 
approved by the City Commission, 
wherein the cost of such improvements, 
including the development, design and 
installation, shall be paid through the 
benefit district.  

d. ELECTRICAL SERVICE:

i. The extension of all electric lines shall be performed 
by the City of St. Marys.  
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          Chapter 2 Article 4, Minimum Subdivision Improvement and Design Standards, Page- 4

ii. The cost of the materials, such as poles, 
transformers, lines and the direct material cost, shall 
be paid for by the developer, upon being billed by 
the City of St. Marys, and prior to commencement of 
work for such extension of service.  

2. When the City Engineer for the City of St. Marys reviews such 
designs for streets, water, or sewer, any review cost shall be 
attributed to the project and paid for by the developer or benefit 
district.

3.  As to all of the above, street, sewer, and water service extensions,
the owner of the property shall be responsible for the extension 
from such street, sewer main, and/or water main to the structure 
as established by the benefit district.

4. As to extension of sewer and water service, if there is a 
requirement from the City to enhance any primary service line for 
future expansion or other City purpose, the additional cost of the 
pipe and connections so required, above the standard size of pipe 
and connections, shall be paid by the City.  The City shall not be 
responsible for any other cost.

5. Rural or Extra-Territorial Zone Subdivisions.

a. The intent of these regulations is to encourage the orderly 
development and growth of St. Marys by extending 
municipal water and sanitary sewer service into the 
unincorporated areas surrounding the city, if feasible.

b. Before an extra-territorial subdivision connects to any city 
utility, the subdivision shall be annexed, unless waived by 
the City Commission.

c. Subdivisions platted after the adoption date of these 
regulations that are located in the extra-territorial zone, and
connection to St. Marys water or sanitary sewer is deemed 
reasonably and feasibly accessible by the Planning 
Commission and City Commission, the developer shall be 
required to connect to municipal water or sewer service, 
unless waived by the City Commission.
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          Chapter 2 Article 4, Minimum Subdivision Improvement and Design Standards, Page- 5

6. The Policy of the City of St. Marys for subdivision development 
within the extra-territorial Zone shall be:

a. Extra-Territorial Zone Water Connections shall meet the 
following conditions:

i. The water main system shall be designed in 
accordance with acceptable engineering standards 
and practices and shall be designed to allow for the 
expected normal usage and fire flows.

ii. Fire hydrants will be required on all municipal water 
extensions. The type and spacing of fire hydrants 
shall be in conformance with the National Fire 
Protection Association (NFPA) #24 Design 
Guidelines Manual Department of Public Utilities.

iii. Any water system connected to any city water 
system shall meet the requirements listed in section 
4.102.c) of the City of St. Marys Subdivision 
Regulations.

iv. The developer may provide a connection to a 
central water system or water from a private well(s).

1. As part of the supplementary information 
submitted with a preliminary plat, the 
developer shall provide verification from a 
licensed engineer or licensed well contractor 
that an adequate and acceptable water 
supply is available.

2. Fire hydrant installation shall not be required 
on private individual wells.

v. If the subdivision is connecting to a rural water 
system, as part of the supplementary information 
submitted with a preliminary plat, the developer 
shall:

1. Provide a written statement from the affected 
rural water district stating that it is willing and 
able to provide service to the subdivision. 
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Appendix E

Letter from Rural Water District #4 





Attn: Jerry Eichem 
City of St. Marys 
200 S 7th Street 
St. Marys, KS 66536 

Dear Sir: 

Po1tu1rnto111ie ( '01111/y 

6005 ('ump ('reek Road 
Beln11!. KS 66-lfr 

Phone -85.-156. -935 
Fax -ss . ./56. ---13 

March 27, 2007 

The official board of Rural Water District No. 4, Pottawatomie County, voted 
unanimously at their regular meeting on March 20, 2007, to authorize permission to the 
City of St. Marys to provide water service to those residences located south of Gailand 
Road, east of Hwy 63, in close proximity to the St. Marys city water tower. 

They also extended this authorization to include Country Breeze Estates. 

If additional information is necessary, please do not hesitate to call or come by our office 
on 6005 Camp Creek Road, Belvue, Kansas. 

Respectfully, 

RURAL WATER DISTRICT NO. 4 
POTT A WATO COUNTY 

z~: ~Ai{----

RURAL WATER DISTRJCT # 4 is an EEO EMPLOYER. 
In accordance with Title VI, of the Civil Rights Act 1964, 

no person shall, on the grounds of race, color, or national origin, 
be excluded from participation, be denied the benefits of, or be 
otherwise subjected to discrimination. 
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Appendix F

Country Breeze Estates

Benefit District - Road Improvements





(Published in The Onaga Herald on August 24; 2006) 
ORIGINAL 

COMPARED WITH RECORD BETTY JO ABITZ 
Register of Deeds 

RESOLUTION NO. 2006- 'lo Book /0~~~omig~n!y: 113 . 
Receipt #: &:"907 To'fal Fees: ·No Charge 
Pages Recorded: 2 

POTTAWATOMIE COUNTY Date Recorded: 8/£2/2006 10:07:57 AM 

COUNTRY BREEZE ESTATES SUBDIVISION 
STREETS 

WHEREAS, a petition has been filed with the County Clerk of Pottawatomie County, Kansas, 
hereinafter referred as "County;" 

WHEREAS, said petition requests the County's consideration to provide certain improvements to · 
certain portions of Timber Ridge Lane, Wildrose Circle and Country Breeze Drive lying within Country 
Breeze Estates Subdivision within the County pursuant to K.S.A. ·68-728 et seq. and as amended, and said 
petition sets forth the following: 

(a) The extent of the proposed improvement district to be assessed; 
(b) The general nature of the proposed improvements; 
( c) The estimated or probable cost of the improvements; 
( d) The proposed method of assessment; and 
( e) The proposed apportionment of cost, if any between the improvement district and the 

County at large; 

and a commitment from the ·petitioner to pay all the costs incurred by the County to determine the 
feasibility of the requested improvements; and, 

WHEREAS, said petition has been examined and verified as to the appropriate signatures 
thereon, and it is determined by the governing body to be properly signed and is sufficient as a matter of 
Iaw. · 

NOW THEREFORE, BE IT RESOLVED . BY THE GOVERNING BODY OF 
POTTAWATOMIE COUNTY, KANSAS, sitting in regular session this 21st day of August, 2006, that: 

Section 1. The following described improvements are found advisable and deemed necessary and 
should be provided as set forth in the findings delineated hereafter: 

(a) The boundaries of the improvement district are to include the below described real 
property situated in Pottawatomie County, Kansas, to wit: 

Lots 1 through 22, inclusive, in Country Breeze Estates Subdivision, in 
Pottawatomie County, Kansas 

which improvement district so described shall be designated as "Pottawatomie County Street 
Improvement District - Country Breeze Estates (the "Street District"); 

(b) The nature of the improvements is: Construction of a 3" asphalt street with all things 
necessary and incidental thereto, to certain portions of Timber Ridge Lane, Wildrose Circle and 
Country Breeze Drive, said street improvements lying within and to serve the lots, parcels and 
pieces of property within the proposed district (the "Street Improvements") 
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(c) The estimated cost of said Street Improvements is: $129,458.50. 

( d) The method of assessment shall be to divide the total cost for the Street Improvements 
equally among each of the twenty-two (22) lots, parcels and pieces of property lying within the 
Street District; and, · 

(e) No apportionment of costs shall be made between the Street District and County or any 
other street improvement district operated and maintained by the County. 

Section 2. The Street Improvements are authorized and ordered to be made in accordance with 
the findings of the Governing Body as set forth in this Resolution, and the County is authorized to issue 

· its general obligation bonds in an amount not to exceed the estimated costs stated herein to finance the 
construction of such Street Improvements, all under the authority of K.S.A. 68-728 et seq., and the 
applicable provisions of the laws of the state of Kansas. All of the costs of the Street Improvements, 
including the County's administrative fee for services authorized by the County's Home Rule 
Resolution No. 2002-31, dated July 8, 2002, shall be assessed against the above described property 
equally on a per lot basis (Total Lots equal 22). This Resolution shall constitute a declaration of official 
intent of the County to reimburse expenditures for such Improvements made pursuant to U.S.Treasury 
Regulation§ 1.150-2. 

Section 3. That in the event the Board of County Commissioners determines that the proposed 
Street Improvements are not feasible, that all costs and expenses of the work, including preliminary 
planning, engineering, legal and other preliminary work of skilled persons employed by the Board shall 
be assessed against the herein described property of the petitioners. 

IT IS SO RESOLVED. 

ADOPTED this 21st day of August, 2006. 

BOARD OF COUNTY COMMISSIONERS 
COUNTY OF POTTAWATOMIE, KANSAS 

Tom Doperalski, Commissioner 

E~°'~~ 
Barbara A. Kolde, Commissioner 

ATTEST: 

Document3 2 

I' 
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PETITION PURSUANT TO K.S.A. 68-728 ET SEQ. 

COUNTRY BREEZE ESTATES SUBDIVISION 
STREETS 

To: The Board of County Commissioners 
Pottawatomie County, Kansas 

We, the undersigned, being owners of record of more than 51 % of the owners of the lots 
abutting on or fronting on the below named streets and upon which assessments will be levied 
for the following proposed street improvements do hereby request the creation of a street 
improvement district in Country Breeze Estates Subdivision and the construction of certain street 
improvements to be made to ce1iain p01iions of Timber Ridge Lane, Wildrose Circle, and 
Country Breeze Drive lying within said proposed street improvement district as provided under 
K.S.A. 68-728 et seq,. and described thus: 

(a) The boundaries of the proposed street improvement district are to include the below 
described real prope1iy situated in Pottawatomie County, Kansas to wit: 

Lots 1 through 22, inclusive, in Country Breeze Estates Subdivision, in Pottawatomie 
County, Kansas; 

(b) The nature of the street improvements are: Construction of 3" asphalt street with all 
things necessary and incidental thereto, to certain po1iions of Timber Ridge Lane, 
Country Breeze Drive, and Wildrose Circle; said street improvements lying within 
and to serve the lots, parcels and pieces of prope1iy within the proposed district (the 
"Street Improvements"); 

( c) The estimated cost of said proposed Street Improvement is: $ 129,458.50 

( d) The proposed method of assessment for the total cost of the proposed Street 
Improvements is to divide the total cost of the Street Improvements equally among 
each of the twenty two (22) buildable lots, parcels and pieces of property lying within 
the proposed Street improvement district; and, 

( e) The petitioners propose that no apportionment of costs be made between the proposed 
street improvement district and County or any other street improvement district 
operated and maintained by the County. 

Further, we, the undersigned, specifically agree that ifthe Board of County 
Commissioners determines that the proposed Street Improvements are not feasible, that all costs 
and expenses of the work, including preliminary planning, engineering, legal and other 
preliminary work of skilled persons employed by the Board regarding the same shall be assessed 
against the property of the undersigned. 

Any person who desires to withdraw his or her name from this Petition may do so by 
giving written notice to the County Clerk on or before the date of the hearing on this Petition. 
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Respectfully submitted, 

Name of Owners of 
Property lying within 
Proposed District Property 

~,,;z-~1 / 
Marvin W. Gideon 

~~do~ Beth E. Gid 'J'-f' ) 

Lot2 
Mark A. Poell 

Carol D. Poell 

Lot4 

ack' s Quality Custom Hon1es, Inc. 
Secretary 

Page 2of6 

Date of signing this Petition 

1- J-7- ol 

7 
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Name of Owners of 
Property lying within 
Proposed District Property 

' .S. ~U[-ot 5 
thia S. Mitchell Living Tiust 

Cynthia S. Mitchell, Tiustee 

Rack's Quality ; ust7o~ '~es, Inc. 

e 1 ent JI 10{ 
Hack' s Quality Custmn Hon1es, Inc. 
Secretary 

~r 
o e Developn1ent LLC 

7 

if!ilslll'' 1 . L-P'( 
Hack's Quality Custon1 Hmnes, Inc. 
Secretary 

Name of Owners of 
Property lying within 

tLLC 

I 

Page 3of6 

Date of signing this Petition 

-

- -
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Proposed District Property 

~~~~~~~~ '~ 
thia S. Mite ell Living Trust 

Cynthia S. Mitchell, Trustee 

~fl .V).. V\!Xi('=> :l"f/'1< ~t...<u 
~itchell, Trustee 

~ ~ Y..Mtt~-r~~ 
~d L VA~~~ \~ts 9 & 10 

Josephine McAtarian 

Lot 11 · 
Steven C. Tetlow 

Lot 12 , 

Lot 13 -

Page 4of6 

Date of signing this Petition 

7 .... d s - o<g 

1f_1-W 

7- ,)~5--~ c:J (p 

qu Ii t ZS 61..a 
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Name of Owners of 
Property lying within 
Proposed District Property 

~ ~= \2M~ Lot 14 -
James F. Dedonder 

~~'-
Lisa C. Dedonder 

Lot 17 
Shawn Fromme 

Sally K. Fromme 

Lot 18 

Page 5of6 

Date of signing this Petition 

7 
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Name of Owners of 
Property lying within 
Proposed District 

· L. Piper, Trustee 

Ja . L. Pifr1.~;r 
r~,& Wv'-~ 

Michael t. Piper, Trustee 
Jami L. Piper Trust \ 

Property 

"LD, 1& ,-Winterest in Lot 19 ' 
Michael L. Piper, Trustee 
Michael L. Piper Ttust 

a · L. Piper, T tee 
· hael L. Piper Trust 

4D~k_ 
Paulette D. Simecka, TnlStee 
Paulette D. Simecka Ttust 

~,«,£~ ohll R. Simecka, Trustee 
Paulette D. Simecka TnlSt 

Lot 20 & 21 r 

Lot 22 1. 

Page 6of6 

Date of signing this Petition 
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September 8, 2005 

Pottawatomie County Commissioners 
County Courthouse 
Westmoreland, Kansas 66549 

Gentlemen: 

I am the un-official spokesperson for the attached petition from County Breeze Estates 
located in the southeast comer of Pottawatomie County. 

On the three (3) missing signatures, only one fully opposed the road improvements, one 
was in favor with the condition of "speed bumps" to slow traffic, and one is still trying to 
be contacted as they live in somewhere in Missouri. 

You may direct questions or request to me at 785-437-6123 and most likely leave a 
message, or email to simeckja@kansas.net or my cell phone is 785-213-0567 - although I 
am not always "in-range" on it. 

Thank you in advance for your time and consideration. 

Respectfully, 

John R. Simecka 
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PETITION PURSUANT TO K.S.A. 68-728 ET SEQ. 

COUNTY BREEZE ESTATES BENEFIT DISTRICT 
ROAD IMPROVMENTS 

To: The Board of County Commissioners 
Pottawatomie County, Kansas 

We, the undersigned, being owners ofrecord of 86,'1% of the property liable for assessment for the 
following road improvements do hereby request the creation of a road improvement district in Country 
Breeze Estates lying within said proposed road improvement district as provided under K.S.A. 68-728 et 
seq. and described thus: 

(a) The boundaries of the proposed road improvement district is to include the below 
described real property situated in Pottawatomie County, Kansas, to wit: 

Lots 1 though 22, inclusive, in Country Breeze Estates, in Pottawatomie County, Kansas 

(b) The nature of the road improvements are: Construction of a 3" BM-2 Asphalt on County Breeze 
Drive, Wild Rose Circle and Timber Ridge Lane so as to serve the twenty-two (22) lots within 
the proposed distt·ict; 

( c) The estimated cost of said proposed Road Improvement is: $ 96,262; 

( d) The proposed method of assessment for the total project cost for Road Improvements is to divide 
the total project cost therefore equally among each of the twenty-two (22)lots, parcels and pieces 
of property lying within the proposed distt·ict; and, 

( e) The petitioners proposed that no apportionment of costs be made between the proposed road 
improvement district and County or any other road inlprovement distt·ict operated and 
maintained by the governing body. 

Further, we, the undersigned, specifically agree that if the Board of County Commissioners 
determines that the proposed Road Improvement is not feasible, that all costs and expenses of the 
work, including preliminary plalllling, engineering, legal and other preliminary work of skilled 
persons employed by the board regarding the same shall be assessed against the property of the 
undersigned. 

Any person who desires to withdraw his or her name from this Petition may do so by giving 
written notice to the County Clerk on or before the date of the hearing on this Petition. 

Respectfully submitted, 

Name( s) of Owners Lying with Proposed Distt·ict Property Owned Date of Signature 

Lot 1 

Lot2 

Lot3 

Lot4 
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N an1~( s) of Owners Lying with Proposed District 

( 
\.. -J!~r.&p.U4-f-.,--,---'.-_L~~=~~-v-_J_'._--1--~ 

. Piper 

~/)auhda.- fJ. ;el;. .. ¥'£ J~ :;zz D. Simooka Tnmt 

~~fl.~ 

Property Owned 

Lot 5 

Lot 6 

Lot7 

Lot 8 

Lot9 

Lot 10 

Lot 11 

Lot20 

Lot21 

Lot22 

Date of Signature 

5"-3 ·--() g 

9r--3 --- C0 s 

9-60-a\ 

CJ(w{o5 

9-s--os 
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Country Breeze Benefit District 
Road Improvements 

August, 2005 

Estimated 
Item No. Description Quantity 
1. Road Preparation ------------

2. BM-2 Asphalt 2267 

3. Shoulder Rock ----------

Estimated Construction Cost 
10% Contingencies 
Sub Total 

Engineering( By County) 
Construction Staking (By County) 
Construction Inspection( By County) 
8% Temporary Note Financing Cost 
Administration Fee 

Total Estimated Cost 

Unit 

Ton 

Ton 

Unit 
Price 

Total 
Price 

By County 

$35.00 $79-,345 

By County -----

$79,345 
$ 7.935 
$87 ,280 

$ 6,982 
$ 2,DOO 

$ 96,262 

Note: This is based on a 22 foot roadway width and a pavement thickness of 
3 inches. · 

Prepared by Leu Lowrey 
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https://mail.google.com/mail/u/0/?ui=2&ik=74330081a6&jsver=z8_jB6tB0LQ.en.&view=pt&search=inbox&th=162cf556984272ed&siml=162cf350f1fff063&siml=162cf40

At 8:30 A.M., all members of the Pottawatomie County Commission met for a regular
session in the County Commission Room.  Present were Stan Hartwich, chairman;
Tom Doperalski, vice chairman; and Barbara Kolde, member.

Barbara Kolde moved and Tom Doperalski seconded to adopt the agenda for today’s
meeting.  Motion carried 3 to 0.

Commissioner Kolde stated she had received a call regarding flooding at Konza Vet
and Brooks Yamaha after heavy rains a week ago.

County Counselor met with the Commissioners to update them on his department.

Barbara Kolde moved and Tom Doperalski seconded to approve the amended
minutes for August 14, 2006.   Motion carried 3 to 0.

Robert Reece, administrator, gave the Commission printouts of early checks for
rebates to approximately 50 residents for early pay in for Timber Creek Water
Improvements special assessments and for individuals called for jury duty.

After review of documents presented by Robert, Barbara Kolde moved to adopt
Resolution 2006-69 authorizing the offer for sale of $400,000 GO Bonds for street,
sewer, and water improvements to Eagles Landing VIII.  Bids will be opened at 11:45
A.M. on Monday, August 28, 2006.  Motion was seconded by Tom Doperalski and
carried 3 to 0.  (Attachment #1)

Barbara Kolde moved and Tom Doperalski seconded to sign a letter of support for
North Central Flint Hills Area Agency on Aging applying for funds for Kansas
Accessibility Modification Program from the Kansas Housing Resources
Corporation.  Motion carried 3 to 0.  (Attachment #2)

Commissioners received a letter from a resident expressing concern of a hill on Jim
Creek Road and maintenance of the road.

COUNTY COMMISSION MINUTES – MONDAY, AUGUST 21, 2006
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4/16/2018 Gmail - question

https://mail.google.com/mail/u/0/?ui=2&ik=74330081a6&jsver=z8_jB6tB0LQ.en.&view=pt&search=inbox&th=162cf556984272ed&siml=162cf350f1fff063&siml=162cf40

Brenda Krause, GIS director, met with the Commissioners to update them on
activities in her department.

Commissioner Kolde stated a solution to fund the Vineyard Rd project would be to
sell the property at the landfill as land prices are high now.  Commissioner
Doperalski and Hartwich stated a policy is needed addressing donation of right of
way for road improvement projects.

Lisa Overkamp, treasurer, met with the Commissioners to update them on activities
in her department.  She presented them with a quote she had received for shelving
in her vault.  She also discussed proposed changes in the appraiser’s office that
would effect her department.  Commissioner Kolde stated Lisa should meet with the
appraiser to discuss concerns of the proposed changes before any changes are
made.  Lisa stated she is also checking on price quotes for out sourcing tax
statements.  The Commissioners went to the treasurer’s office to view the vault and
the area she is planning to place new shelving.  The Commission recommended
Lisa check other companies for price quotes for the shelving.

John Keller, county planner and Gregg Webster, zoning administrator met with the
Commission to discuss Wamego City’s request for extension of their extra territorial
region. This area is along the east side of Salzer Road north of Hwy 24 and includes
a tract of land owned by Robert Rawson, Westerly Heights Subdivision, and a tract
owned by Dwight Burgess.  Commission directed staff to contact Rawson to see if
he wanted his property included or wants to maintain his rezone rights.  Gregg
stated there were a couple of residents from Westerly Heights concerned with loss of
their property rights and the condition of Salzer Road.  Commissioner Doperalski
stated concerns of residents in Westerly Heights.  If they are not annexed into the
City of Wamego, would the existing county zoning rules apply?  Gregg stated unless
the area is annexed into Wamego, the City zoning regulations would not apply.

At 10:00 A.M., the Chairman opened a hearing to discuss development of a benefit
district for street improvements in Country Breeze Estates.  Estimated cost per lot
would be $5,800.  Owners will have an opportunity to pay off the cost in one lump
sum, or may choose to pay as annual specials.  Chairman closed the hearing at
10:09 A.M.  Tom Doperalski moved and Stan Hartwich seconded to adopt
Resolution 2006-70 allowing the creation of a benefit district for street improvements
on Timber Ridge Lane, Wildrose Circle, and Country Breeze Drive lying within
Country Breeze Estates in St. Marys Township.  Motion carried 3 to 0.  (Attachment
#3)
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4/16/2018 Gmail - question

https://mail.google.com/mail/u/0/?ui=2&ik=74330081a6&jsver=z8_jB6tB0LQ.en.&view=pt&search=inbox&th=162cf556984272ed&siml=162cf350f1fff063&siml=162cf40

Commissioner Kolde asked if this will affect the County’s bonding limit.  Robert
stated it would.  Kolde asked what the limit is.  Robert stated it is about $11,100,000.

Gregg presented a plat for the Commission to consider.  Tom Doperalski moved to
approve the plat for Northern Estates pending a development agreement regarding
paving the road.  Motion carried 3 to 0.

At 10:30 A.M. the Chairman opened a hearing to discuss Cedar Meadows Estates
street improvement.  The hearing was closed at 10:36 A.M.  Tom Doperalski moved
and Barbara Kolde seconded to adopt Resolution 2007-71 approving the County to
do improvements to Cedar Meadows Road and High Meadow Road within Cedar
Meadows Estates Subdivision located in Wamego Township.  Costs are to be paid
either in a lump sum or by special assessments through a benefit district.  Motion
carried 2 to 0.  Commissioner Kolde abstained from voting stating she has good
friends living in the area.  (Attachment #4)

Mike Engler with Bartlett & West Engineers was present for the meeting.  He asked
the Commission about whether they could proceed with the petition for Phase II of
the McMillin development, which is Wildcat Woods.  The Commission stated they
are not considering any requests for further development until utility services are
established.

Jerry Fowler, representative of Kirkham/Michael Engineers, met with the
Commissioners to let them know they are available for engineering services the
County might need.  Commissioner Kolde suggested he visit with the public works
director to discuss providing on call engineering service if needed.

Robert Reece, administrator, stated the County had received a resolution from the
City of Manhattan regarding annexation of US Hwy 24 right-of-way that adjoins
Heritage Square North and South.  After discussion, Tom Doperalski moved the
Board of Commissioners having considered Resolution No. 081506-A of the City of
Manhattan, Kansas requesting annexation of an approximate 6.7 acre tract of land
known as a portion of the right-of-way for US 24 in Pottawatomie County, Kansas
approximately 3,600 feet east of the Manhattan City limits pursuant to K.S.A. 12-520
(c) find that the proposed annexation of such realty will not hinder or prevent the
proper growth and development of the area or that of any other incorporated city
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located within the County.  Barbara Kolde seconded the motion which carried by a
vote of 3 in favor and 0 opposed.

Counselor and administrator have reviewed the interlocal agreement between the
County and the City of Manhattan and requested the Commission Chairman be
involved in the review process.  The Commission agreed to have Chairman Stan
Hartwich provide input during the review process of the interlocal agreement with the
City of Manhattan.

John Keller, county planner, presented a preliminary plat for Vineyards North.  He
discussed with the Commission options for pedestrian accommodations and an
open space for such a subdivision.

The Commission adjourned for lunch at 12:05 P.M.

At 1:00 P.M., a group representing BG Consultants, City of Manhattan, and GTM met
with the Commission to discuss the expansion and request for financial assistance
for infrastructure improvements.  After discussion of options to improve the drainage
issue and how the project will be funded, Barbara Kolde moved to contribute
$81,500 to the GTM infrastructure improvements as part of the GTM expansion
project.  Method of payment is to be determined by County Administrator.  Tom
Doperalski seconded the motion which carried 3 to 0.

The meeting was adjourned at 2:30 P.M.

______________________  ________________________

County Clerk        Chairman

 ________________________

 Vice Chairman
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KCC Investigation Letter and Email Chain





4/16/2018 Gmail - JB-18-OC-1002 - NPV Investigation Letter - City of St. Mary's - 2018 - City of Saint Marys 3/26

https://mail.google.com/mail/u/0/?ui=2&ik=74330081a6&jsver=z8_jB6tB0LQ.en.&view=pt&as_query=from%3A(kccsafetyresponse%40kcc.ks.gov)&as_from=kccsafety

SM CM <smccitymanager@gmail.com>

JB-18-OC-1002 - NPV Investigation Letter - City of St. Mary's - 2018 - City of Saint
Marys 3/26
4 messages

Leo Haynos <kccsafetyresponse@kcc.ks.gov> Tue, Mar 27, 2018 at 2:46 PM
To: smccitymanager@gmail.com, smcutilitydept@gmail.com, kccsafetyresponse@kcc.ks.gov

On 03/26/2018, the Kansas Corporation Commission's 
Pipeline Safety conducted an investigation into 
excavation activities which are believed to 
involve your company.  As a result of this 
investigation, Staff has identified possible 
violations  of the Kansas Underground Utility 
Damage Prevention Act (KUUDPA).  The findings of 
this investigation are described in the attached 
letter.  

Pursuant to K.A.R. 82-14-6(e), failure to respond 
within 30 days to this  Notice of Probable 
Noncompliance shall constitute an admission to all 
 factual allegations made by the Commission. 

 Please return the evaluation form(s) with any 
supporting documentation within thirty (30) days  
of receipt of this email to the address or email 
below. All email responses must be electronically 
signed and dated.  

 Kansas Corporation Commission 
Pipeline Safety Section 
1500 SW Arrowhead Road 
Topeka, KS 66604-4027 
kccsafetyresponse@kcc.ks.gov 

JB-18-OC-1002_NPV_Investigation_Letter.pdf 
23K

SM CM <smccitymanager@gmail.com> Tue, Mar 27, 2018 at 2:51 PM
To: Leo Haynos <kccsafetyresponse@kcc.ks.gov>, Jim Morrison <morrison@mfoilaw.com>

Hi,

I will look over the attachment, but it is my understanding that lines in that subdivision are private water lines that are
maintained by a homeowners association. The city's responsibilities end at a valve on the highway. The city did not install
the water lines and have no maps of the area, or easements, etc. It is private property.

Thanks,

Maurice
[Quoted text hidden]
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Utilities Division 785-271-3220
1500 SW Arrowhead Road 785-271-3357
Topeka, KS 66604-4027 http://kcc.ks.gov

Shari Feist Albrecht, Chair Jeff Colyer, M.D., Governor
Jay Scott Emler, Commissioner
Pat Apple, Commissioner

Maurice Cordell March 27, 2018
City of St. Mary's
200 South 7th Street KCC Investigation #: JB-18-OC-1002
St. Mary's, KS 66536

Subject: Pipeline Investigation

Dear Maurice Cordell:

Pursuant to K.S.A. 66-1801,et. Seq. the Kansas Corporation Commission (KCC) has jurisdiction and authority
to investigate and to issue civil penalties for violations of the Kansas Underground Utility Damage Prevention
Act (KUUDPA). 

On March 26, 2018, the Kansas Corporation Commission's Pipeline Safety Staff conducted an investigation
into excavation activities which are believed to involve your company. As a result of this investigation, Staff has
identified possible violations committed by City of St. Mary's. The findings of this investigation are described
on the attached form(s).

Kansas law, K.A.R. 82-14-6(c), requires the recipient of this notice to provide a written response to any Notice
of Probable Noncompliance. After reviewing the findings, please respond in at least one of the following ways:

     1) Submit  written explanation, a statement of general denial, or other materials contesting the 
        allegations;
     2) Submit a signed acknowledgement of Commission Staff's findings of noncompliance; or,
     3) Submit a signed proposal for the completion of any remedial action that addresses the  
        Commission Staff's findings of noncompliance.

Pursuant to K.A.R. 82-14-6(e), failure to respond within 30 days to this Notice of Probable Noncompliance
shall constitute an admission to all factual allegations made by the Commission Staff and may be used against
the respondent in future proceedings

Please return the evaluation form(s) with any supporting documentation within thirty (30) days of receipt of
this report to the address or email below.  Any response submitted by email must include an electronic
signature and date. 

Kansas Corporation Commission
Pipeline Safety Section
1500 SW Arrowhead Road
Topeka, KS 66604-4027
kccsafetyresponse@kcc.ks.gov

Please feel free to contact me directly if you have questions or concerns.

Sincerely, 

Leo Haynos /s/
Chief Engineer
(785) 271-3278
l.haynos@kcc.ks.gov
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PROBABLE NONCOMPLIANCE Investigation: JB-18-OC-1002

Company: City of St. Mary's Division: 

Regulation: 

66-1806 (a)  Identification of location of facilities; duties of operator;

66-1806  Identification of location of facilities; duties of operator;

(a) Within two working days, beginning on the later of the first working day after the excavator has filed notice of intent to excavate or the first day
after the excavator has whitelined the excavation site, an operator served with notice, unless otherwise agreed between the parties, shall inform the
excavator of the tolerance zone of the underground facilities of the operator in the area of the planned excavation by marking, flagging or other
acceptable method.

PROBABLE NONCOMPLIANCE DESCRIPTION: 

On 3/26/18, KCC Staff received a report that the City of St. Mary's did not mark the water facilities operated by
the City.  The report stated Josh Massie, Inc. damaged an underground water main while installing conduit for
Wamego Telecommunications near  the intersection of Country Breeze Dr. and Wildrose Circle. KCC Staff
confirmed there were two valid One-Call tickets #18103015 and ticket #18103061 both with due dates of 3/22/2018
that were valid for this location.  Based on the above allegation, KCC Staff concludes the City of St. Mary's is in
violation of the above listed statute.

OPERATOR'S RESPONSE: (Attach verification if needed) 

Operator's Authorized Signature: Date: 

PIPELINE SAFETY USE ONLY: Inspection Type: One Call Inquiry/Complaint

Date reviewed: Date reviewed: Date Inspected: 03/26/2018

Chief: Inspector: Inspected By: JB
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4/16/2018 Gmail - operator of underground facilities

https://mail.google.com/mail/u/0/?ui=2&ik=74330081a6&jsver=z8_jB6tB0LQ.en.&view=pt&as_from=l.haynos%40kcc.ks.gov&as_sizeoperator=s_sl&as_sizeunit=s_sm

SM CM <smccitymanager@gmail.com>

operator of underground facilities 
7 messages

Leo Haynos <l.haynos@kcc.ks.gov> Wed, Apr 4, 2018 at 4:10 PM
To: "smccitymanager@gmail.com" <smccitymanager@gmail.com>, "smcutilitydept@gmail.com" <smcutilitydept@gmail.com>

Maurice,

I spoke with Don Colson and he explained the ownership arrangement for the domestic water customers outside of the
city limits.  He said he would look for a contract that provides documentation on the ownership.

Regarding the Kansas Underground Utility Damage Prevention Act (KUUDPA or the One Call Law), the operator of
underground facilities (water in this case) is defined as the entity that owns OR operates the facilities.

Because the City has custody ownership of the water up to the meter, transfers custody of the water to the customer at
the meter, bills individual customers, and monitors chlorine residuals at the meter, I conclude the city should be
considered the operator of the lines as far as KUUDPA or One Call goes.

A recent case before the Commission goes into detail regarding a similar issue in the Kansas City area for electric
services.  A link to the final order in the case is here:

 

http://estar.kcc.ks.gov/estar/ViewFile.aspx/Final_Order.pdf?Id=408750ff-9b37-4238-821d-7dc813247823

 

The order is unusually long, but the part most applicable to your situation is paragraphs 21 through 31. ( I just search for
the phrase “commission finds” to get the conclusions from the Commission)  Basically, it defines the operator as the entity
that controls the facility upstream of the meter.

I look forward to reaching a conclusion with you regarding these facilities.

Leo

 

Leo Haynos

Chief Engineer

 

 

Utilities Division, Engineering Operations

Kansas Corporation Commission

1500 SW Arrowhead Road  |  Topeka, KS  |  66604-4027

Phone (785) 271-3278  |  Cell (785) 633-6228  |  http://kcc.ks.gov/
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4/16/2018 Gmail - operator of underground facilities

https://mail.google.com/mail/u/0/?ui=2&ik=74330081a6&jsver=z8_jB6tB0LQ.en.&view=pt&as_from=l.haynos%40kcc.ks.gov&as_sizeoperator=s_sl&as_sizeunit=s_sm

This transmission, email and any files transmitted with it, may be: (1) subject to the Attorney-Client Privilege, (2) an attorney work product, or (3)
strictly confidential under federal or state law. If you are not the intended recipient of this message, you may not use, disclose, print, copy or
disseminate this information. If you have received this transmission in error, notify the sender (only) and delete the message. This message may
also be subject to disclosure under the KORA, K.S.A. 2010 Supp. 45-215 et seq.

 

SM CM <smccitymanager@gmail.com> Thu, Apr 5, 2018 at 5:34 AM
To: Jim Morrison <morrison@mfoilaw.com>

[Quoted text hidden]
 
2 attachments
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SM CM <smccitymanager@gmail.com> Thu, Apr 5, 2018 at 5:35 AM
To: Leo Haynos <l.haynos@kcc.ks.gov>

They own their meters too...
[Quoted text hidden]
 

image001.jpg 
4K

SM CM <smccitymanager@gmail.com> Thu, Apr 5, 2018 at 6:43 AM
To: John Simecka <simeckaj@kansas.net>

 
On Wed, Apr 4, 2018, 4:10 PM Leo Haynos <l.haynos@kcc.ks.gov> wrote: 
[Quoted text hidden]

Leo Haynos <l.haynos@kcc.ks.gov> Thu, Apr 5, 2018 at 8:15 AM
To: SM CM <smccitymanager@gmail.com>

But…  
they don’t own the water un�l it goes through the meter. In turn, I presume the meter is read by the City and the City
sends the meter owner (the city’s customer) a bill.  In order to con�nue receiving water service, I would also presume
the customer is required to pay the bill or the city would quit delivering water.  It’s clear to me that the city is the
operator of the underground facili�es at this point.  But I would be happy to work out a resolu�on.  A contract
between the city and the owners of the assets the city is opera�ng would go a long ways to ge�ng to that resolu�on. 
And  protect the city from any liability.

Leo
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4/16/2018 Gmail - operator of underground facilities
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From: SM CM <smccitymanager@gmail.com>  
Sent: Thursday, April 05, 2018 5:35 AM 
To: Leo Haynos <l.haynos@kcc.ks.gov> 
Subject: Re: operator of underground facili�es

 

This is an EXTERNAL EMAIL. Think before clicking a link or opening attachments.

[Quoted text hidden]

SM CM <smccitymanager@gmail.com> Thu, Apr 5, 2018 at 8:29 AM
To: Leo Haynos <l.haynos@kcc.ks.gov>

Hi,
 
I am going to meet with a couple of the home owners today to discuss options...
 
Thanks,
 
Maurice
[Quoted text hidden]

SM CM <smccitymanager@gmail.com> Thu, Apr 5, 2018 at 9:33 AM
To: Leo Haynos <l.haynos@kcc.ks.gov>

Leo,
 
I regret to inform you that a contractor hit a gas line in the Country Breeze subdivision yesterday...
 
Thanks,
 
Maurice
[Quoted text hidden]
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Appendix H

KCC Final Order – “Operator”





THE STATE CORPORATION COMMISSION 

OF THE STATE OF KANSAS 

Before Commissioners: Shari Feist Albrecht, Chair 
Jay Scott Emler 
Pat Apple 

In the Matter of a General Investigation Regarding ) 
Whether Electric Utilities Should be Considered an ) 
"Operator" of Private Underground Lines Under the ) 
Provisions of the Kansas Underground Utility ) 
Damage Prevention Act. ) 

FINAL ORDER 

Docket No. 17-GIME-565-GIV 

This matter comes before the State Corporation Commission of the State of Kansas 

(Commission). Having reviewed the pleadings and record, and being fully advised in the premises, 

the Commission makes the following findings: 

Background 

1. On July 27, 2017, the Commission issued its Order Opening General Investigation,

initiating an investigation of "the rights, obligations and liabilities that should be expected of the 

parties regarding the provision of locates and excavation over underground electric service lines 

and to develop policy positions that will ensure the unifo1m application of [the Kansas 

Underground Utility Damage Prevention Act] KUUDPA." 1 The Order Opening General 

Investigation noted the Commission's Final Order in Docket No. 15-KCPE-544-COM (15-544 

Docket), which directed Commission Utilities Staff (Staff) to "make a Report and 

Recommendation (R&R) preliminary to the Commission opening a general investigation to 

dete1mine whether electric utilities should be considered an 'operator' of private underground lines 

under .. . KUUDPA."2 The Final Order in the 15-544 Docket "required Staff's R&R to 'include 

1 Order Opening General Investigation, Ordering Clause A (July 27, 2017). 
2 Id., ,r 1. 

             20180315103701 
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a description as to how other Kansas electric utilities3 handle the marking of private underground 

lines and provide a brief survey of how other states address the issue."4

2. Staff submitted an R&R to the Commission, dated May 24, 2017, which was

incorporated into the Order Opening General Investigation.5 In its R&R, Staff provided a detailed 

background and analysis of the above issues, recommended the opening of this general 

investigation, provided the results of a brief survey of how other states address responsibilities for 

marking underground electric lines, summarized the practices of 16 Kansas electric utilities 

regarding electric service line markings, and offered seven specific questions for comment by 

interested paiiies. 6 

3. Staff also indicated that no standard practice exists among Kansas utilities for

locating/marking underground electric service lines.7 That is, "[i]n general, all Kansas electric 

utilities provide locates of underground facilities up to the company defined demarcation point of 

service. However, the location of the customer point of service varies widely by location and by 

class of customer."8 Staff stated that KUUDPA's "primary intent ... is to minimize the risks 

associated with digging near underground facilities "9 and that "it is in the public interest to clearly 

define the endpoints of underground electric service lines that are required to be located by 

KUUDPA." 10

4. Staffs questions offered to interested parties for comment were as follows:

A. Regarding underground electric service lines, how should the Commission interpret
the te1m "operator " at K.S.A. 66-1802(i)?

3 I.e., other than KCP&L.
4 Order Opening General Investigation, 1 1.
5 Id., 12.
6 Id. See Staffs R&R, pp. 1-8 and Exhibit 2 (May 24, 2017) (May 24, 2017 R&R).
7 May 24, 2017 R&R, p. 2.
8 May 24, 2017 R&R, p. 2.
9 May 24, 2017 R&R, p. 2.
10 May 24,2017 R&R, p. 2.
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B. Should the utility service provider be required to provide locates for residential
underground electric service up to the location of the customer meter or the building
wall of the residence, whichever is fmiher downstream?
a. What is the risk to the customer of not providing locates under this scenario?
b. What is the risk/cost to the utility of being required to provide locates under this

scenario?
C. For commercial customers, should the utility service provider be required to

provide locates up to the building wall, the current transformer cabinet, or the
customer meter, whichever is further downstream?
a. What is the risk to the customer of not providing locates under this scenario?
b. What is the risk/cost to the utility of being required to provide locates under this

scenario?
D. If it is required to locate customer-owned facilities, should the utility service

provider only be required to locate those facilities to the boundaries of the common
utility easement?

E. What is the liability of an operator in providing locates for customer
installed/owned facilities?

F. If an operator is not required to provide locates of customer installed/owned
facilities, should the operator be required to alert the customer to the fact that
locating customer-owned facilities is the customer's obligation?

G. What are the best practices that may be employed by an excavator to avoid
damaging customer-owned facilities when no locate marks are present or the
provided locate marks are of questionable accuracy? 11 

5. Staff stated that "all Kansas utilities provide locates for buried electric facilities that

are owned and operated by the utility."12 However, Staff continued: 

In the case of the customer owning facilities upstream of the meter, 
Staff views the customer as owning the conductor while the 
company owns the energy flowing in the conductor. As stated in the 
15-544 Docket, Staff believes the utility in this case also operates
the customer's line because the utility maintains functional control
of the facility. For this scenario, the KUUDPA phrase, "owns or
operates" indicates both parties, the utility ( as owner of the energy
and operator of the conductor) and the customer (as owner of the
conductor) could be considered to meet the definition of operator
found in KUUDP A. However, in nearly every case, the customer
will not be considered an "operator" because of the statutory private
use exception. This leaves the utility as the only entity that could be
considered the operator responsible for locating the underground
facilities. 13

11 May 24, 2017 R&R, pp. 2-3. 
12 May 24, 2017 R&R, p. 6. 
13 May 24, 2017 R&R, p. 6. 
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6. Staff noted the fact that a utility "more than likely did not construct the customer-

owned conductor and may be unable to provide precise locates without consulting construction 

records." 14 Thus, Staff stated that "[a] requirement to provide locates without having all records 

available for consultation may increase the utility's liability from inaccurate locates." 15

7. Staff stated that, due to the utilities' "[v]arying interpretations of the phrase 'owns

or operates"' found in K.S.A. 66-1802G)'s definition of an "operator," Staff believes it is in the 

public interest to have the Commission provide an interpretation of the phrase "owns or operates" 

pursuant to KUUDPA. 16

8. The Commission's Order Opening General Investigation also required that a

procedural schedule be established. 17

9. On September 12, 2017, the Commission issued a procedural schedule establishing

deadlines for parties to file initial and reply comments in response to Staffs aforementioned 

questions, for filing of a Staff Repo1i and Recommendation in response to any initial and reply 

comments, and for a Commission order establishing deadlines for further proceedings, "including, 

if necessary, pre-filed testimony, prehearing conferences, and a hearing." 18

10. On September 12, 2017, the Commission granted intervention to Atmos Energy

Corporation (Atmos), Black Hills/Kansas Gas Utility Company, LLC, d/b/a Black Hills Energy 

(Black Hills), and Kansas Electric Cooperatives, Inc. (KEC). 19 

11. On October 10, 2017, KEC filed initial comments.20

14 May 24, 2017 R&R, p. 6. 
15 May 24, 2017 R&R, p. 6. 
16 May 24, 2017 R&R, p. 7. 
17 Order Opening General Investigation, Ordering Clause B. 
18 Order Setting Procedural Schedule and Designating Prehearing Officer, ,r 4 and Ordering Clause A (Sept. 12, 
2017). 
19 Order Granting Intervention to Atmos Energy, Black Hills Energy, and Kansas Electric Cooperatives, Inc., 
Ordering Clause A (Sept. 12, 2017). 
20 Initial Comments of Kansas Electric Cooperative's Inc. (Oct. 10, 2017). 
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12. On October 12, 2017, Midwest Energy, Inc. (Midwest), Westar Energy, Inc.

(Westar), Kansas City Power & Light Company (KCP&L), Pioneer Electric Cooperative, Inc. 

(Pioneer), Southern Pioneer Electric Company (Southern Pioneer), The Empire District Electric 

Company (Empire), Rex Schick of K&W Underground, Inc., and R. Lee Chapman of Heaiiland 

Midwest filed initial comments.21 Midwest also filed Attachments A and B to its initial 

comments. 22

13. On October 13, 2017, DaITen C. Pack of Progressive Environmental & Safety filed

initial comments.23

14. On November 13, 2017, KEC filed reply comments.24

15. On November 14, 2017, KCP&L filed reply comments.25

16. On November 15, 2017, Midwest, Pioneer and Southern Pioneer filed joint reply

comments. 26

17. On December 15, 2017, Staff filed its Rep01i and Recommendation (December 15,

2017 R&R) in response to the parties' initial and reply comments. Staffs December 15, 2017 R&R 

recommended that "the Commission find operators of underground electric service lines are 

obligated to provide locate marks under K.S.A. 66-1806 up to the electric metering point," or as 

an alternative, that utility operators be "responsible for locating that p01iion of a customer-owned 

21 See Initial Comments of Midwest Energy, Inc.; Westar Energy, Inc. 's Comments in Response to Commission 
Questions; Initial Comments of Kansas City Power & Light Company; Initial Comments of Pioneer Electric 
Cooperative, Inc. and Southern Pioneer Electric Company; Responses of The Empire District Electric Company; 
Comments of Rex Schick of K & W Underground, Inc.; and Comments of R. Lee Chapman of Heartland Midwest 
(Oct. 12, 2017). 
22 Attachment A is the Kansas One-Call Excavator's Manual; Attachment B is the Kansas One-Call Safe Digging 
Tips. 
23 Comments ofDaITen C. Pack of Progressive Environmental & Safety (Oct. 13, 2017). 
24 Reply Comments of Kansas Electric Cooperatives, Inc. (Nov. 13, 2017). 
25 Reply Comments of Kansas City Power & Light Company (Nov. 14, 2017). 
26 Joint Reply Comments of Midwest Energy, Inc., Pioneer Electric Cooperative, Inc., and Southern Pioneer Electric 
Company (Nov. 15, 2017). 
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electric service line that is in a public easement and upstream of the meter."27 Staff attempted to 

support its alternative recommendation by stating that "it is not practical to require all customers 

owning a short section of service line in a public easement to become members of Kansas-811. On 

the other hand, any excavation over these unmarked lines would constitute a risk to public safety. 

While a utility operator may not have construction records for the section of service line in the 

utility easement, the operator will have records indicating which customers are served from the 

transformer. "28 Thus, Staff concluded that using these records "and available locating equipment 

... the utility could be reasonably expected to provide accurate locates to the edge of the utility 

easement. "29

18. On January 4, 2018, KCP&L, Westar, Pioneer, Southern Pioneer, Midwest,

Empire, and KEC filed a Motion for Clarification Regarding Procedural Schedule and Request for 

Round Table Discussion and/or Evidentiary Hearing (Motion for Clarification). The Motion for 

Clarification noted that "[w]hile Staff's R&R did summarize the comments of the parties, Staff 

also provided a recommendation on how the Commission should ultimately decide the substantive 

issues in this case, rather than a recommendation on the next steps to be taken procedurally."30 The 

Motion for Clarification also stated the Joint Movants' concern that "the Commission might 

convert the January 25, 2018 Order into an Order deciding the substantive issues, rather than 

setting the next procedural steps for the docket," thus depriving the Joint Movants of an 

oppmiunity to respond to Staffs substantive recommendations in its R&R.31 The Joint Movants 

sought assurance that they would be afforded an opportunity to respond "in some forum before the 

27 December 15, 2017 R&R, p. 8. 
28 December 15, 2017 R&R, p. 7. 
29 December 15, 2017 R&R, p. 7. 
30 Motion for Clarification, ,r 2. 
31 Motion for Clarification, ,r 3. 
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Commissioners. "32 The Joint Movants ultimately asked the Commission to order "a round table 

discussion with Commissioner participation and/or an evidentiary hearing. If the Commission 

rejects that request, Joint Movants request the Commission's Order ... establish dates by which 

Joint Movants may file their written responses to Staff's R&R.'m 

19. On January 25, 2018, the Commission issued an Order Establishing Further

Proceedings.34 The Order found a round table and/or an evidentiary hearing unnecessary and 

allowed the parties to file written responses to Staff's December 15, 2017 R&R by February 12, 

2018.35 

20. On February 12, 2018, Westar, KCP&L, Midwest, Pioneer, Southern Pioneer and

KEC filed responses to Staff's December 15, 2017 R&R.36 On February 13, 2018, Empire likewise 

filed a response to the R&R.37

Discussion 

a. The meaning of "operator" in K.S.A. 66-18020)

21. K.S.A. 66-1801 through K.S.A. 66-1816 are the KUUDPA statutes, which govern

the prevention of damage to underground utilities in Kansas. Under KUUDPA, K.S.A. 66-l 802G) 

defines an "Operator" as "any person who owns or operates an underground tier 1 or tier 2 facility, 

except for any person who is the owner of real property wherein is located underground facilities 

32 Motion for Clarification, , 4. 
33 Motion for Clarification, p. 4. 
34 Due to an inadvertent error, the Order Establishing Further Proceedings was subsequently amended by the 
Commission's Amended Order Establishing Further Proceedings, dated February 15, 2018. There is no material 
difference between the two Orders. 
35 Order Establishing Further Proceedings,, 4.
36 See Westar Energy, Inc. 's Reply to Commission Staffs Report and Recommendation; Kansas City Power & Light 
Company's Response to Staffs Report and Recommendation; Joint Response of Midwest Energy, Inc., Pioneer 
Electric Cooperative, Inc., Southern Pioneer Electric Company, and Kansas Electric Cooperatives, Inc. (Feb. 12, 
2018). 
37 Response of The Empire District Electric Company to Staffs Report and Recommendation (Feb. 13, 2018). 
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for the purpose of furnishing services or materials only to such person or occupants of such 

property." 

22. In its Order Opening General Investigation, the Commission's first question

presented to the parties for comment was: "Regarding underground electric service lines, how 

should the Commission interpret the term 'operator' at K.S.A. 66-18020)?"38 The Commission 

finds this to be the central and controlling question in this investigation. All the other questions 

and issues addressed by the parties are secondary to this question and must be considered in light 

of its answer. Put simply, whether, and to what extent, a person incurs obligations to provide 

locates for underground electric facilities under KUUDP A turns on whether that person is an 

"operator" pursuant to K.S.A. 66-1802(i). The parties provided no citation to any legal authority, 

nor is the Commission aware of any such authority, which supports the argument that an operator's 

obligations under KUUDP A may be abrogated or ameliorated by logistical or practical hurdles the 

operator may face in complying with those obligations. 

23. The extensive discussion and analysis of K.S.A. 66-1802(i) in the parties'

comments demonstrates the controlling nature of the interpretation of "operator" for dete1mining 

one's duty to provide locates under KUUDP A. KCP&L, Westar, Empire, KEC, Midwest, Pioneer, 

and Southern Pioneer all offered variations of the same interpretation of "operator" under K. S .A. 

66-1802(j), namely, that an "operator" is a person who owns or operates as one with ownership

rights/interests and responsibilities (i.e., via a lease or other agreement) over an underground tier 

1 or tier 2 facility. 39 In other words, according to the utilities, a person who does not own 

38 Order Opening General Investigation,, 5.A. 
39 See KCP&L's Initial Comments, ,, 11, 16, 20; Westar's Initial Comments, , 4 (adopting and incorporating 
KCP&L's legal arguments from KCP&L's Legal Brief in Docket No. 15-KCPE-544-COM); Empire's Initial 
Comments, p. LA. (defining an "operator" as "the entity that owns or maintains the underground facilities"); KEC's 
Initial Comments, ,, 10-11 (stating that "[t]he term clearly looks toward an ownership interest of some type"); 
Midwest's Initial Comments,,, 4, 18 (stating that "[o]wnership of the line or lines is the crucial consideration" and 
"ownership is a requisite component"); Pioneer's and Southern Pioneer's Initial Comments, ,, 5-6 (adopting and 
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underground facilities, or have ownership-type rights and responsibilities by which the person may 

operate underground facilities, is not an "operator" under K.S.A. 66-18020).40 

24. R. Lee Chapman and Darren C. Pack briefly addressed the interpretation ofK.S.A.

66-1802G) in their respective comments, but provided no legal basis for their opinions.41

Therefore, the Commission gives no weight to their comments on the interpretation of the statute. 

Rex Schick stated he had no opinion on the statute's interpretation.42

25. KCP&L provided the most extensive discussion on the interpretation ofK.S.A. 66-

1802G), and Westar, Pioneer and Southern Pioneer have explicitly adopted KCP&L's legal 

reasoning on the question.43 Therefore, the Commission finds it prudent to address KCP&L's 

arguments specifically and then address any separate arguments raised by other utilities. 

26. The Commission agrees with KCP&L that the definition of "operator" in K.S.A.

66-l 802G) must be understood "in accordance with the intent of the legislature."44 It is "[t]he most

fundamental rule" of statutory interpretation that the intent of the legislature is asce1iained 

"through the statutory language [the legislature] employs, giving ordinary words their ordinary 

incorporating KCP&L's legal arguments from KCP&L's Legal Brief in Docket No. 15-KCPE-544-COM and stating 
that "the term 'operator' ... under K.S.A. 66-18020)" means "an entity that has actual operational 'control' or service 
responsibility (through ownership, agreement, contract, tariff and/or rule and regulation) over the Tier 1 or Tier 2 
facilities"); KCP&L's Reply Comments, p. 2 (stating that "[i]f the utility does not own or have maintenance 
obligations for the facilities (for example, pursuant to the terms of a special contract with the customer) it cannot 
reasonably be classified as the 'operator' of the facilities ... "); and Midwest's, Pioneer's and Southern Pioneer's 
Reply Comments, ,r 1 (stating that "[t]he electric utility should only be determined to be the 'operator' of those 
underground electric facilities for which it owns and operationally controls that are upstream of the Service Point as 
defined under each utility's applicable tariffs, rules and regulations and/or contract with the customer"). This definition 
of "operator" excludes "any person who is the owner ofreal property wherein is located underground facilities for the 
purpose of furnishing services or materials only to such person or occupants of such property." See K.S.A. 66-l 802G). 
40 See e.g. KCP&L's Response to Staff's Rep01i and Recommendation, ,r 3 (Feb. 12, 2018) (stating that "[t]he facilities 
owned by a private party, and not leased or legally assigned to the utility in some manner, are not the underground 
facilities of the utility, and therefore, the utility is not the operator of such facilities"). 
41 See R. Lee Chapman, Initial Comments, p. 1; see also Darren C. Pack, Initial Comments, p. 1. 
42 Rex Schick, Initial Comments, p. 1. 
43 See fn. 39, supra. KCP&L's legal arguments in its Initial Comments are essentially the same as its legal arguments 
in its Legal Brief in Docket No. 15-KCPE-544-COM ( Aug. 22, 2016). 
44 KCP&L's Initial Comments, ,r 7. 
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meaning. "45 Canons of statutory constrnction will not be employed to interpret a statute that is 

plain and unambiguous.46 "It is only if the statute's language or text is unclear or ambiguous that" 

comis will apply canons of statutory construction or tum to legislative history.47

27. As noted above, K. S .A. 66-1802(j) defines an "Operator" as "any person who owns

or operates an underground tier 1 or tier 2 facility, except for any person who is the owner of real 

prope1iy wherein is located underground facilities for the purpose of furnishing services or 

materials only to such person or occupants of such prope1iy." K.S.A. 66-l 802(p) defines a "Tier 1 

facility" as "an underground facility used for transpmiing, gathering, storing, conveying, 

transmitting or distributing gas, electricity, communications, crude oil, refined or reprocessed 

petroleum, petroleum products or hazardous liquids." 

28. The key phrase in the definition of "Operator" above is: "person who owns or

operates an underground tier 1 . . .  facility." KCP&L stated: "It is clear what 'owns' means an 

entity holding legal title of the facilities falls under the definition - but it is not clear what 'operates' 

means."48 Hence, KCP&L concluded that the meaning of"operates" is "obviously ambiguous and 

further statutory construction and analysis is necessary to determine the legislature's intent."49 

29. The Commission rejects KCP&L's argument that the word "operates" in this

context is unclear and ambiguous.5° KCP&L has provided no basis for the alleged clarity of the 

word "owns" versus the alleged ambiguity of the word "operates," other than preference and bald 

asse1iion. Neither "owns" nor "operates" is defined in K.S.A. 66-1802(j) itself, nor anywhere else 

in the KUUDPA statutes, and KCP&L has provided no reason for concluding that the word "owns" 

45 State v. Stallings, 284 Kan. 741, 742, 163 P.3d 1232 (2007). 
46 In re K.MH., 285 Kan. 53, 79, 169 P.3d 1025 (2007). 
47 Id. 
48 KCP&L's Initial Comments, ,r 9. 
49 KCP&L's Initial Comments, ,r 9. 
50 The Commission likewise rejects Staffs conclusion that "[t]he definition of 'operator' in KUUDPA is ambiguous." 

See December 15, 2017 R&R, p. 7. 
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has a more generally accepted meaning than does the word "operates." As a general proposition, 

determining the meaning of the words "owns" and "operates" in a paiticular context is distinct 

from determining the factual question of whether a person or entity actually "owns" or "operates" 

something based on that meaning. Thus, KCP&L's statement that "[t]he statute essentially uses 

the term being defined to define itself'51 does not ipso facto give the word "operates" an "obviously 

ambiguous" or unclear meaning. Moreover, a te1m is not rendered legally unclear or ambiguous 

simply because paities disagree about the term's meaning, as they do in this case. 52 

30. Rather, statutory language is ambiguous "where the statute contains provisions or

language of doubtful or conflicting meaning, as gleaned from a natural and reasonable 

interpretation of its language, and leaves [ a court] generally unce1tain which one of two or more 

meanings is the proper meaning."53 More precisely, "[a] statute is ambiguous when two or more 

interpretations can fairly be made."54

31. Kansas comts often use dictionaries to aiTive at the plain meaning of a te1m. 55 Here,

KCP&L appealed to Merriam-Webster's definition of the te1m "operate," namely, "to perform a 

function; exe1t power or influence."56 In the 15-544 Docket, Staff argued for the definition of 

"operate" from the Oxford dictionary: "to control the functioning of ( a machine, process, or 

system)."57 Dictionary.com defines "operate" vai·iously as "to work or use a machine, appai·atus, 

or the like; to act effectively; produce an effect; exe1t force or influence."58 These definitions do 

51 KCP&L's Initial Comments,� 9. 
52 See December 15, 2017 R&R, p. 2. 
53 State v. Paul, 285 Kan. 658, 661-62, 175 P.3d 840 (2008). 
54 Pettyv. City of El Dorado, 270 Kan. 847,851, 19 P.3d 167,170 (2001). 
55 See e.g. In re Estate of Strader, 301 Kan. 50, 57,339 P.3d 769 (2014); Sturdy v. Allied Mut. Ins. Co., 203 Kan. 783, 
789,457 P.2d 34 (1969). 
56 See KCP&L's Initial Comments,� 17. 
57 Docket No. l 5-KCPE-544-COM, Commission Staffs Briefon KUUDPA Responsibilities, � 15 (Aug. 22, 2016). 
See https://en.oxforddictionaries.com/definition/operate, accessed online February 28, 2018. 
58 http://www.dictionary.com/browse/operate?s=t, accessed on line February 28, 2018. 

11 

71



not leave the te1m "operates" as "doubtful or conflicting [in] meaning" with uncertainty as to 

"which one of two or more meanings is the proper meaning."59 Rather, the Commission finds these 

definitions are essentially identical and overlapping, and provide the plain meaning of the term 

"operates" in K.S.A. 66-18020). 

32. KCP&L argued that the teim "operates" in K.S.A. 66-1802G) means to operate

underground electric facilities pursuant to the "legal right to control such facilities similar to the 

control exercised by an owner (such as via a lease or management agreement)."60 Thus, KCP&L 

read K.S.A. 66-18020) as effectively rendering an operator "any person who owns or operates [ on 

the basis of rights similar to ownership (i.e., lease or management agreement)] an underground tier 

1 or tier 2 facility."61 Put more succinctly, KCP&L has rendered K.S.A. 66-18020) as reading: 

'"Operator' means any person who owns or effectively owns an underground tier 1 facility." The 

Commission rejects this rendering because the immediate context of K. S .A. 66-18020) is devoid 

of any indication that the word "operates" carries with it the notion of ownership, rights of 

ownership, or effective ownership. Moreover, the words "leased," "legally assigned," or the like 

appear nowhere in the KUUDPA statutes.62 KCP&L has read the "rights of ownership" idea into 

the word "operates," contrary to the rule that "[t]he court will not read into a statute that which the 

legislature has plainly excluded."63 Moreover, KCP&L has rendered the phrase "or operates" 

superfluous by effectively reducing both sides of the phrase "owns or operates" to "owns," 

59 State v. Paul, 285 Kan. at 661-62. 
6° KCP&L's Initial Comments, ,r 11. 
61 KCP&L 's Initial Comments, ,r,r 16, 18. See KCP&L 's Response to Staffs Report and Recommendation, ,r 3 (stating 
that "a utility's legal obligation to mark its underground facilities extends only to the facilities the utility owns or to 

which it has ownership rights" (emphasis added)). 
62 See KCP&L's Initial Comments, ,r 11. 
63 Brown v. Ed. of Educ., Unified Sch. Dist. No. 333, Cloud Cty., 261 Kan. 134,142,928 P.2d 57 (1996). 
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contrary to the presumption that "the legislature does not intend to enact superfluous or redundant 

legislation. "64

33. The Commission finds that the term "operator" in K.S.A. 66-18020), when

interpreted according to its plain meaning, means a person who either owns an underground tier 1 

or tier 2 facility, or performs a function with respect to; exerts power or influence over; or controls 

the functioning of; that is, operates, an underground tier 1 or tier 2 facility, with the exception of 

"any person who is the owner of real property wherein is located underground facilities for the 

purpose of furnishing services or materials only to such person or occupants of such property." 

34. Having determined the plain meaning of the word "operates" in K.S.A. 66-18020),

the Commission need not resmi to any "canons of construction" in order to further interpret the 

word. However, the Commission finds it impmiant to dispose of KCP&L's additional statutory 

construction arguments for its interpretation of "operator." 

35. KCP&L attempted to support its infe1Ted "rights of ownership" notion for the word

"operates" by looking to the usage of "operator" in K.S.A. 66-1806(a) and K.A.R. 82-14-3(£). 

K.S.A. 66-1806(a) states: 

(a) Within two working days, beginning on the later of the first
working day after the excavator has filed notice of intent to excavate
or the first day after the excavator has whitelined the excavation site,
an operator served with notice, unless otherwise agreed between the
pmiies, shall inform the excavator of the tolerance zone of the

underground facilities of the operator in the area of the planned
excavation by marking, flagging or other acceptable method. 65

K.A.R. 82-14-3(£) states: 

(f) Except in cases of emergencies or separate agreements between
the parties, each operator of a tier 1 facility shall perform one of the
following, within the two working days before the excavation
scheduled stmi date assigned by the notification center:

64 Stanley v. Sullivan, 300 Kan. 1015, 1021, 336 P.3d 870 (2014). 
65 Emphasis added. 
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(1) Inform the excavator of the location of the tolerance zone of the
operator's underground facilities in the area described in the notice
of intent of excavation; or
(2) notify the excavator that the operator has no facilities in the area
described in the notice of intent of excavation. 66

KCP&L interpreted the bolded phrases in the above statute and regulation to mean that the 

definition of "operates" in K.S.A. 66-1802(j) must include the concept of "ownership rights."67

This does not follow. The word "of' in K.S.A. 66-1806(a)'s phrase, "the underground facilities of 

the operator," does not necessarily translate to "owned by." Had the legislature intended such a 

meaning, it could easily have used the words "owned by." Likewise, the phrase "the operator's 

underground facilities" in K.A.R. 82-14-3(£) may or may not be construed to indicate ownership. 

The question cannot be settled on the basis of grammatical construction alone. The phrase does 

not necessarily convey ownership, and KCP&L has not pointed to anything in the immediate 

context of the regulation that implies ownership. 

36. Moreover, KCP&L's interpretation of K.S.A. 66-1806(a) and K.A.R. 82-14-3(£)

"prove too much." The phrases "facilities of the operator" and "operator's underground facilities" 

do not allow for the concept of ownership-type interests such as leases or management 

agreements.68 If the underground electric facilities at issue are merely leased or managed by the 

operator, then those facilities are not the "facilities of the operator" or the "operator's underground 

facilities." In other words, the phrases must either convey that the operator actually owns the 

facilities, excluding any idea ofleases, management contracts or the like, or they can just as easily 

mean "facilities of the [person who operates the line as a non-owner]" or the "[non-owner 

66 Emphasis added. 
67 See KCP&L's Initial Comments,,, 11, 16. 
68 See, 23 of this Order, supra. 
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operator's] underground facilities." Opting for KCP&L's interpretation necessarily turns the 

phrase "owns or operates" in K.S.A. 66-18020) into "owns or owns." 

37. The Commission agrees that statutes must be interpreted together in an effmi to

reconcile the provisions and thereby make them consistent. 69 However, the Commission finds that 

the definition of "operator" asce1iained from the plain meaning ofK.S.A. 66-1802(j) controls the 

understanding of the term "operator" in K.S.A. 66-1806(a) and K.A.R. 82-14-3(£), not the other 

way around, as KCP&L would have it. That is, K.S.A. 66-1806(a) and K.A.R. 82-14-3(£) should 

be read in light of, and consistent with, the plain meaning of "operator" in K.S.A. 66-l 802(i). Thus, 

the Commission finds the phrases "facilities of the operator" and "the operator's underground 

facilities" properly refer to the facilities owned or operated by the operator. 

38. KCP&L conceded that the phrase "owns or operates" in K.S.A. 66-1802(i) "can

encompass entities other than the actual legal owner of a facility."7° KCP&L nonetheless argued 

that "[a] word in a statute must be interpreted in the context of 'the company it keeps' to avoid 

ascribing a meaning so broad that it is inconsistent with its accompanying words,"71 and therefore

concluded that the word "operates" in the statute, because it "keeps company" with the word 

"owns," must "include persons who have ownership rights and responsibilities for the facilities . .

. but are not actual owners of the facilities."72 The Commission finds KCP&L's argument 

unpersuasive for several reasons. 

39. First, as stated above, the immediate context of K.S.A. 66-1802(i) provides no

indication that "ownership rights," "leases," or "management agreements" are in any way related 

to the meaning of the word "operates." This, by itself, militates strongly against KCP&L's 

69 See KCP&L's Initial Comments,� 10. 
7° KCP&L's Initial Comments,� 20. 
71 KCP&L's Initial Comments, p. 10. 
72 KCP&L's Initial Comments,� 20. 
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interpretation of the word. Second, KCP&L misapplied the statutory construction principles of 

noscitur a sociis and ejusdem generis.73 As KCP&L stated, the principle of noscitur a sociis stands 

for the proposition that "[a] word is given more precise content by the neighboring words with 

which it is associated."74 This means that where a word is sunounded by a list or group of other 

words with which it is associated, only then will the particular word be given more precise 

content. 75 The principle does not suggest that one particular word in the context of another

particular word, without any contextual signifiers that the two words are related to one another in 

meaning, is therefore "given more precise content" by the single neighboring word.76 KCP&L's

enor is easily demonstrated by substituting the phrase "owns or operates an underground tier 1 

facility" in the statute with the phrases: "owns or operates a car," "owns or operates a hotel," or 

"owns or operates a restaurant." In each of these hypothetical phrases, the word "operates" has no 

necessary connection to "ownership" or "ownership rights." People often operate cars, hotels and 

restaurants without having any ownership rights over them. Some other contextual clues are 

needed if the word "operates" is to be invested with the notion of "ownership rights," beyond the 

mere fact that the words "owns or operates" appear together. By KCP&L's interpretation, all 

manner of words could be redefined according to the interpreter's mere preference. 

40. The principle of ejusdem generis is equally inapposite in this case because the word

"operates" is not "general and ambiguous," as KCP&L asserted,77 and the phrase "owns or 

operates" is not "a statutory enumeration."78 It is simply a statutory phrase containing two verbs, 

73 See KCP&L's Initial Comments, 1120-22. 
74 KCP&L's Initial Comments, 121 (citing Yates v. U.S., 135 S.Ct. 1074, 1085 (2015)) (Emphasis added). 
75 See Yates, 135 S.Ct. at 1085. See alsoAliv. Fed. Bureau of Prisons, 552 U.S. 214,226 (2008). 
76 See KCP&L's Initial Comments, 121. 
77 See KCP&L's Initial Comments, 122. 
78 See KCP&L's Initial Comments, 122. 
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neither one of which has been demonstrated by KCP&L to be more general or specific than the 

other.79

41. KCP&L argued that, because "KUUDPA provides for penalties to be assessed

against 'operators' for violation of the Act," it constitutes "a penal statute and ambiguous terms, 

such as 'owns or operates' should be interpreted nairnwly, in favor of those subject to their 

application."80 The Commission reiterates that the phrase "owns or operates" is not ambiguous. 

Moreover, a statute may only be given a "naiTow" interpretation if such an interpretation is a valid 

one. KCP&L's interpretation of "operates," whether one considers it naiTow or broad, is invalid 

because it reads the notion of "ownership rights" into the definition of "operates," something 

clearly not intended by the legislature. KCP&L's proposed "narrow" interpretation of "operates" 

ends up redefining the word, and thus, the Commission rejects KCP&L's argument on this point. 

42. KCP&L further argued that "[i]nterpreting KUUDPA in a way that holds an entity

legally responsible for assets over which it does not possess a legal right to control is an 

umeasonable result."81 KCP&L's argument here assumes what it needs to prove, namely, that it 

has no legal right to control customer facilities upstream of a customer-controlled disconnect point. 

However, if KCP&L does, in fact, operate customer-owned lines upstream of such a disconnect 

point, then it is not umeasonable to asse1i that KCP&L has a legal right to control such lines. 

43. KCP&L then appealed to "other sources" to support its interpretation of the tenn

"operator" in K.S.A. 66-1802G), namely, the Kansas One-Call "Excavator's Manual"82 and the 

Kansas One-Call brochure, "Safe Digging Tips. "83 The Commission notes the "Disclaimer" 

79 See KCP&L's Initial Comments, 122. 
8° KCP&L's Initial Comments, 126. 
81 KCP&L's Initial Comments, 127. 
82 KCP&L's Initial Comments, 128. 
83 KCP&L's Initial Comments, 129. 
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provided at the beginning of the Excavator's Manual, stating that the manual merely "serve[s] as 

a guide to assist excavators" in safe digging, and "does not, in any way, take the place of the 

Kansas Underground Utility Damage Prevention Act (KUUDPA)[,] the state statute, or any 

regulations developed by the Kansas Corporation Commission."84 The Manual further states that 

"none of the information contained in this booklet should be used for litigation purposes 

whatsoever."85 Thus, the Commission finds that wherever the Manual differs from the plain 

meaning ofK.S.A. 66-1802(j) as expounded in this Order, the Manual is inconect, has no binding 

authority, and stands in need of revision. The Commission finds this is also true of Kansas One

Call's brochure, "Safe Digging Tips."86 Indeed, a central reason this general investigation was 

opened was so that the Commission could investigate the veracity of the "established 

understanding in the industry" of the term "operator" in the Excavator's Manual. 87

44. None of KCP&L's arguments from the rules of statutory construction are

convincing, and thus, KCP&L's interpretation of "operator" fails. Now, the Commission must 

determine the factual question of whether an electric utility in Kansas "operates" privately-owned 

underground facilities over which the utility's electrical power is transpo1ied, 88 where the customer 

has no ultimate power to de-energize the facility. 

b. The factual question of who "operates" privately-owned underground facilities over

which a utility's electrical power is transported, and where the utility has ultimate
power to de-energize the facility.

45. In paragraph 31 above, the Commission found that the te1m "operate" means to

perform a function/control the functioning of (a machine, process, or system), to work or use a 

machine, apparatus, or the like; to exe1i power or influence. Thus, the Commission must determine 

84 Kansas One-Call Excavator's Manual, p. 1. See KCP&L's Initial Comments, Attachment B. 
85 Id.
86 See KCP&L's Initial Comments, Attachment C. 
87 See KCP&L's Initial Comments, ,r 28. 
88 See KCP&L's Initial Comments, ,r 8. 
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whether an electric utility performs a function/controls the functioning of, works, or exerts power 

or influence over privately-owned commercial underground electric facilities "at least as far as the 

meter,"89 or even to the point where the customer has ultimate power to de-energize the facility. 

46. KCP&L argued that "[i]t is not sensible to interpret the term 'operator' under

K.S.A. 66-1802(j) as broadly covering any facilities over which a utility's energy flows."90

KCP&L claimed that it has no "control " over its customers' privately-owned facilities, and that 

imposition of "ce1iain standards for the owner of a private underground line to follow to protect 

the public safety and the utility's system ... does not rise to the level of exercising control or rights 

similar to ownership over those private facilities."91 KCP&L continued: 

KCP&L only has access to the customer's privately-owned secondary 
conductors for the purposes of maintaining metering integrity, restricting 
access to higher voltage primary equipment for safety reasons and for 
protecting other customers' facilities from inadvertent damage. KCP&L 
personnel do not disconnect or energize customer owned secondary 
conductors unless instructed to do so by the customer or unless an emergent 
safety issue is identified or if it is necessary to disconnect the customer for 
non-payment. . . .  The customer continues to have control over how its 
private facilities are configured. Downstream of the point of delivery, the 
customer determines the path of the facilities and the use of the power 
because the power and the facilities used to can-y it beyond that point belong 
to and are controlled by the customer. KCP&L does not control the design 
specifications for underground service lines. . . . [T]he customer has full 
functional control of where the line is located and whether a switch or 
disconnect is placed upon the line. Although the customer must coordinate 
with KCP&L if the customer wants to de-energize or re-energize his lines, 
doing so is for the purpose of ensuring the safety of KCP&L's facilities as 
well as the customer's. The customer still dete1mines when those events are 
necessary and schedules with KCP&L when they are to occur.92

89 See December 15, 2017 R&R, p. 2. 
9° KCP&L's Initial Comments, ,r 11. 
91 KCP&L's Initial Comments, ,r 18. See KCP&L's Reply Comments, p. 2 (stating that a utility "cannot reasonably 
be classified as the 'operator' of the facilities simply because the customer might need access to its transformer to 
disconnect service or because the facilities are part of the network over which power travels to reach the customers' 
location"). 
92 KCP&L's Initial Comments, ,r,r 18-19. 
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47. Westar, although not addressing the specific definition of the term "operates,"

argued that K.S.A. 66-1802G) "should be interpreted as per the individual utility's Commission

approved tariff, applicable electric codes, and negotiated agreements with customers regarding the 

service point constituting the point of demarcation between the utility's wiring and the customer's 

wiring."93 Westar also argued that "[t]he utility should not be required to locate customer-owned 

facilities. "94 

48. KEC essentially repeated KCP&L's arguments regarding the factual question of

who "operates" privately-owned underground facilities,95 and added that "KUUDP A does not 

provide a right of entry for a utility if deemed an 'operator' under KUUDPA."96

49. In line with KCP&L's comments, Midwest, Pioneer and Southern Pioneer asserted

that "[i]t would be unreasonable and inappropriate to interpret the 'operator' under K.S.A. 66-

1802G) as broadly covering any facilities over which a utility's energy flows, even if the utility 

does not have a legal possessory interest in the facilities."97 Midwest, Pioneer, Southern Pioneer, 

and KEC also disagreed with the proposition that a utility "operates" the line simply "because the 

electric utility's service traverses customer-owned lines. "98

50. Empire argued that the term "operates" is synonymous with "maintains,"99 and 

concluded that "[t]he utility service provider should be required to locate the underground facilities 

it owns." 100 

93 Westar's Initial Comments, ,r 5. See Westar Energy, Inc. 's Reply to Commission Staffs Report and 
Recommendation, ,r 4 (Feb. 12, 2018) (Westar's Reply to StaffR&R). 
94 Westar's Initial Comments, ,r 19. 
95 

See KEC's Initial Comments, ,r,r 12, 14, 17, 20. 
96 KEC's Initial Comments, ,r 15. 
97 Joint Reply Comments of Midwest Energy, Inc., Pioneer Electric Cooperative, Inc., and Southern Pioneer Electric 
Company, ,r 3. (Joint Reply Comments). See Joint Response of Midwest Energy, Inc., Pioneer Electric Cooperative, 
Inc., Southern Pioneer Electric Company, and Kansas Electric Cooperatives, Inc., ,r 11. (Joint Response). 
98 Joint Response, ,r 6. 
99 Empire's Initial Comments, ,r,r A and B. 
100 Empire's Initial Comments, ,r B. 
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51. The dictionary definition of "operate" uses the word "control." 101 Moreover,

KCP&L emphasized its claim that it has no "control" over privately-owned underground electric 

facilities. 102 Thus, in determining whether a particular utility exercises control over privately

owned underground electric lines, the Commission finds it necessary to provide a brief explanation 

of what it means to "control" something like an underground electric line. KCP&L did not attempt 

to define the word "control," but simply asse1ied it has no control over privately-owned 

commercial lines because it has no control over where those lines are put in the ground nor over 

the purposes for which the customer will use the power coming over the lines nor whether the line 

contains a customer disconnect. 103 KCP &L attempted to supp01i its argument that it has no control 

over privately-owned lines by appealing to the example ofKCP&L power being transmitted "over 

transmission lines owned by Westar and operated by SPP."104 In such a case, KCP&L claimed that 

it is not "operating," that is, controlling, the transmission lines.105 According to KCP&L, the kind 

of control that the term "operates" requires can only be exercised by a person with ownership rights 

and responsibilities over the underground facilities. 106

52. Webster's Dictionary defines "control" as "to exercise restraining or directing

influence over; to have power over."107 The Oxford English Dictionary defines "control" as 

"[d]etermine the behavior or supervise the running of; maintain influence or authority over; 

regulate (a mechanical or scientific process)."108

101 See ,r,r 31 and 45 of this Order, supra. 
102 KCP&L's Initial Comments, ,r 18. 
103 See KCP&L's Initial Comments, ,r,r 17-19 
104 KCP&L's Initial Comments, ,r 24. 
105 KCP&L's Initial Comments, ,r 24. 
106 KCP&L's Initial Comments, ,r 25. 
107 https://www.merriam-webster.com/dictionary/control, accessed on line March 6, 2018. 
108 https://en.oxforddictionaries.com/definition/control, accessed online March 6, 2018. 
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53. While all of the utilities in this case have different tariffs, none of them argued that

where they service customers with privately-owned underground lines, it is the customer who 

owns the electricity flowing over those lines upstream of the meter. Further, none of the utilities 

asserted that the customer ultimately or independently controls when and how power flows over 

the privately-owned line upstream of the meter, or downstream of the meter absent a customer

controlled disconnect point at the meter.109

54. The fact that the utilities own the energy upstream of the meter, and ultimately

control when and how power flows over all lines upstream of the point where the customer has the 

power to independently de-energize the line, demonstrates the utilities are the ones 

performing/controlling the fimctioning of the process or system of electrical flow over the lines.110

The utilities are ce1iainly using the apparatus that is the service line to send electricity to the 

customer, and by having ultimate authority over when and how electricity flows, they are exerting 

power or influence on the privately-owned lines.111

55. Moreover, by making the ultimate determination as to when and how electricity

flows over a privately-owned line upstream of the disconnect point, the utilities exercise the 

restraining or directing influence over that electricity, 112 not the customer. The utilities "determine 

the behavior or supervise the running of' and "regulate" the flow of electricity over the privately

owned lines, and therefore, they are exercising "control" over those lines. 113

109 See Westar's Initial Comments, ,r,r 14-15 (stating that National Electric Code (NEC) articles applying to disconnects 
mean "the utility requires disconnects at the meter if the meter is remote and the customer would need utility 
intervention to disconnect the underground circuit when the meter is on the building"). See also Pioneer's and Southern 
Pioneer's Initial Comments, ,r 11 (stating that "Pioneer and Southern Pioneer's service and title to the energy it 
provides over its electric facilities ... clearly passes to the customer at the meter" and "in all cases the customer may 
install and own a breaker or disconnect switch on the customer side of the meter to unilaterally disconnect the flow of 
energy over the customer-owned facilities at any point in time"). 
110 See ,r 45 of this Order, supra. 
111 See ,r 45 of this Order, supra. 
112 See ,r 52 of this Order, supra. 
113 See ,r 52 of this Order, supra. 
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56. In KCP&L's case, it asserted that the customer dete1mines when de-energizing or

re-energizing of its lines is necessary and schedules with KCP&L when those events occur.114

However, KCP&L previously asserted that its "personnel do not disconnect or energize customer 

owned secondary conductors unless instructed to do so by the customer or unless an emergent 

safety issue is identified or if it is necessary to disconnect the customer for non-payment."115 Thus, 

the customer does not always dete1mine when de-energizing or re-energizing of its lines 

happens. 116 Indeed, KCP&L's statement that "the customer must coordinate with KCP&L if the 

customer wants to de-energize or re-energize his lines," 1 17 is an admission that the customer does 

not have ultimate power over its happening. The utility alone has the authority and power to control 

whether electricity is on or off in the privately-owned line upstream of the point where the 

customer can independently de-energize the line. 

57. KCP&L's arguments that it has no control over privately-owned commercial lines

because it has no control over ·where those lines are put in the ground nor over the purposes for 

which the customer will use the power coming over the lines nor whether the customer opts for a 

disconnect118 are irrelevant to whether KCP&L "operates" or "controls" the line.119 Once power 

ceases to flow over the line, where such cessation is ultimately under KCP&L's control, the line 

114 KCP&L's Initial Comments, ,r 19. See ,r 46 of this Order, supra. 
115 KCP&L's Initial Comments, ,r 18. See ,r 46 of this Order, supra. (Emphasis added). 
116 See KCP&L's General Rules and Regulations Applying to Electric Service, Section 7.07(A) (stating that "[t]he 
Company shall have the right to cmtail (including voltage reduction), interrupt or suspend electric service to the 
Customer for temporary periods as may be necessary for the inspection, maintenance, alteration, change, replacement, 
or repair of electric facilities, or for the preservation or restoration of its system operations or of operations on the 
interconnected electric systems of which the Company's system is a pa1t"). KCP&L's Commission-approved Rules 
and Regulations can be accessed online at http://www.kcpl.com/my-bill/for-bome/rate-information/rules-and
regulations. 
117 KCP&L's Initial Comments, ,r 19. 
118 See KCP&L's Initial Comments, ,r,r 17-19. 
119 Contrary to KCP&L's assertions, its tariff demonstrates that the customer may not ultimately hold the right to 
determine where an underground line will be located. See KCP&L's General Rules and Regulations Applying to 
Electric Service, Section 6.04 (stating that "[t]he Customer's installation must conform with all ... reasonable 
requirements of the Company"). 
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is of no more use to the customer than an unattached garden hose. At that point, it matters not at 

all where the customer has chosen to place the line, for what purpose the customer might want to 

use it, or the reason KCP&L de-energized the line. 120 Once the underground facility is dead, the 

customer can do nothing with it that correlates to the purpose for which it was installed, namely, 

to have electrical power running through it. 121

58. KCP&L's attempt to demonstrate its lack of control over privately-owned lines by

resorting to the example of KCP&L power being transmitted "over transmission lines owned by 

Westar and operated by SPP"122 also fails. When KCP&L utilizes transmission lines owned by 

Westar and operated by SPP, KCP&L's service is subject to SPP's tariff terms. 123 Pursuant to 

SPP's tariff, KCP&L cannot control the transmission facilities of Westar or any other incumbent 

transmission owner. 124 Thus, in this example, the Commission agrees that KCP&L does not 

exercise any ownership or control over the transmission lines. However, when it comes to 

privately-owned underground service lines upstream of a customer-controlled disconnect within 

KCP&L's service tenitory, KCP&L's tariff grants it a substantial level of control, akin to Westar 

or SPP's control in KCP&L's example. 125 Commission Staffs Brief on KUUDPA Responsibilities 

in the 15-544 Docket126 detailed KCP&L's level of control under its tariff: 

For instance, KCP&L controls the design specifications for every 
underground service line. 127 And once the line is energized, the customer is 
not allowed to 'reanange, damage, injure, destroy, alter, or interfere with' 

120 I.e., for safety or consumer protection purposes. See ,r 46 of this Order, supra
121 This is also why the Commission rejects KEC's attempt to imply that a cooperative's "sending electrons to the
cooperative member for that cooperative member's self-determined use" does not make the cooperative one who 
"operates" the system. See KEC's Initial Comments, ,r 20. "Sending electrons" to the customer is the sole reason for 
the underground line's existence. To control that is to control everything of importance regarding the line. 
122 See ,r 51 of this Order, supra. 
123 See 15-544 Docket, Commission Staffs Reply to KCP&L's Response to Staffs Report and Recommendation, ,r 
13 (Dec. 10, 2015). 
124 Id. 
12s Id. 
126 Cited in Staffs December 15, 2017 R&R, p. 2. See Commission Staffs Brief on KUUDPA Responsibilities, ,r,r 
16-19. 
127 KCP&L Rules and Regulations, Section 8.03(A)(6). 
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the line.128 KCP&L also controls the operation of a service line because it 
uses the facilities to transfer energy to the meter, where ownership of the 
energy is transfetTed.129 

. . .  Under KCP&L's tariff, the customer has no 
legal right to use or otherwise control the energy until it is metered. 130 Of 
course, this is necessary to ensure accurate metering and customer safety. 131

However, the legal effect of these restrictions is that KCP&L, through its 
tariff, has retained legal ownership of the energy until it is metered. . . . 
Under KCP&L's tariff, any risk of power loss does not transfer to the 
customer until the metering occurs. Absent customer tampering or 
intentional unauthorized use, the tariff does not allow KCP&L to charge a 
customer for power loss between the delivery point and the meter. 132 In that 
instance, the customer would simply pay for energy recorded by the 
meter. 133 Therefore, the tariff-defined point of delivery is iITelevant, 
because risk of loss and legal ownership rights do not transfer to a customer 
until energy is metered. The control KCP&L exercises over energy in a 
private underground service line (rising to the level of legal ownership) 
demonstrates that it operates the facility to deliver energy to the customer. 134

59. The Commission acknowledges that tariff provisions will vary somewhat among

Kansas electric utilities, but absent a tariff provision allowing customers independently to de

energize privately-owned underground lines, the Commission finds the utility "operates" such 

privately-owned lines, based on the above analysis. In addition, the Commission rejects KCP&L's 

argument that it will be treated differently than other utilities given the Commission's 

interpretation of K.S.A. 66-18020) in this Order.135 Rather, KCP&L will have responsibility to 

128 KCP&L Rules and Regulations, Section 1.21: Definitions - Tampering. 
129 Docket No. 15-KCPE-544-COM, Direct Testimony of Leo M. Haynos, p. 7 (July 6, 2016) (Haynos Direct). 
130 See KCP&L Rules and Regulations, Section 1.21: Definition of Tampering: Pursuant to this section, the customer 
may not "rearrange, damage, injure, destroy, alter, or interfere with ... service wires ... "; Section 1.22: Definition of 
Unauthorized Use: " ... the unmetered use of electricity resulting from unauthorized connections, alterations or 
modifications to service wires ... "; see also, Sections 5.01 (H) and 5.04(B), "If an unauthorized interference or physical 
diversion of service is involved, the Company may discontinue service immediately;" see also, Section 6.01 The 
"customer's installation" only includes facilities "to transform, control, regulate, or utilize" energy. The customer 
arguably cannot perform any of these functions until energy is metered, so any line upstream of the meter should not 
be considered the "customer's installation." 
131 Docket No. 15-KCPE-544-COM, Direct Testimony ofEmeka Y. Anyanwu, p. 8 (Aug. 3, 2016). 
132 See KCP&L Rules and Regulations, Section 9 .15: Metering - Billing Adjustments. See also, Sections 1 
(Definitions), 4 (Billing and Payment), and 6 (Customer's Service Obligations). 
133 KCP&L Rules and Regulations, Section 9.14: Metering- Evidence of consumption. 
134 Commission Staffs Briefon KUUDPA Responsibilities, ,r,r 16-19. 
135 See KCP&L's Initial Comments, ,r 30. 
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mark privately-owned commercial underground facilities to the same endpoint as do the rest of the 

utilities. KCP&L's service design will simply have to conform to the statute. 

60. Moreover, with respect to tariffs, the Commission rejects Westar's argument that

"K.S.A. 66-1802(i) should be interpreted as per the individual utility's Commission-approved 

tariff, applicable electric codes, and negotiated agreements with customers regarding the service 

point constituting the point of demarcation between the utility's wiring and the customer's 

wiring." 136 Tariffs must ultimately conform to the plain meaning of statutes, not the other way 

around. Thus, the Commission finds that, to the extent a utility's tariffs do not confo1m to the plain 

meaning of K.S.A. 66-1802(i) as set fo1ih above, the utility's tariffs must be amended to bring 

them into conformity with the statute. The same is true of the Kansas One-Call Excavator's Manual 

and "Safe Digging Tips." 137

61. Based on the definition of the terms "operate" and "control," the Commission finds

that Kansas electric utilities control privately-owned commercial underground service lines over 

which the utility's energy flows, where the customer does not have independent or ultimate power 

to de-energize the service line. KCP&L in paiiicular exercises additional control by viliue of the 

fact that "[a]ll underground service facilities installed by the Customer shall meet [KCP&L's] 

specifications and be approved by [KCP&L] in advance of their installation." 138 Thus having 

control, the Commission finds the utilities "operate" the privately-owned underground service 

lines in such circumstances. 

62. The Commission finds it has not "expand[ ed]" the definition of "operator" provided

in K.S.A. 66-1802(i),139 but rather, has interpreted the definition according to the legislature's 

136 Westar Energy, Inc. 's Reply to Commission Staff's Report and Recommendation, ,i 4. 
137 See ,i 43 of this Order, supra. 
138 KCP&L's Rules and Regulations Applying to Electric Service, Section 8.03(A)(6). 
139 See Pioneer's and Southern Pioneer's Initial Comments, ,i 11; see also KCP&L's Initial Comments, ,i 32. 
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intent as evidenced by the statute's plain language. The Commission agrees the legislature could 

have written the statute to say explicitly that a "public utility [is] responsible for marking all 

facilities, including privately-owned facilities,"140 but it need not have done so in order to affom 

that proposition. More impo1iantly, however, the legislature did not require a public utility to mark 

all facilities. Instead, the legislature gave a nan-ow application to the word "operates" in K.S.A. 

66-1802(i), such that, along with K.S.A. 66-1806(a), it brings the public utilities into the ambit of

responsibility for marking all underground electric facilities, including privately-owned facilities, 

upstream of a customer-controlled disconnect point. The Commission finds that electric public 

utilities operate privately-owned commercial underground electric facilities because it is 

uncontested in this docket that the utilities own the electric power rnnning through such 

underground facilities upstream of the meter, and ultimately control that electric power on portions 

of underground facilities where customers are prohibited from taking any unilateral and 

independent action on such underground facilities, when energized, without utility involvement.141

Thus, the Commission agrees with Staffs recommendation that "the requirements of 'operators' 

as defined in KUUDP A ... apply to facilities that are owned by the utility and to any customer

owned commercial electric service lines that are upstream of the customer's metering point."142 

The Commission finds that those same requirements apply to privately-owned facilities 

downstream of meters that have no customer-controlled disconnect point. 

63. The Commission rejects Staffs "alternative approach" of holding utilities

responsible for locating only "that portion of a customer-owned electric service line that is in a 

public easement and upstream of the meter"143 because, as the above analysis demonstrates, the 

140 
See KCP&L's Initial Comments, ,r 32. 

141 
See December 15, 2017 R&R, p. 3. 

142 December 15, 2017 R&R, p. 2. 
143 December 15, 2017 R&R, p. 8. 
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electric utilities are the "operator" of all privately-owned commercial underground electric service 

lines upstream of a customer-controlled disconnect point. Thus, the law does not permit approval 

of Staffs compromise recommendation. 

c. Practical issues raised by the comments

64. At the outset, the Commission reiterates that the practical issues raised by the

comments in this docket, including but not limited to: differing utility definitions of the "point of 

service" for commercial customers, liability for inaccurate locates and resulting damage to 

privately-owned lines, 144 lack of utility knowledge regarding the location of privately-owned 

underground lines, 145 a utility's lack of maps of privately-owned lines, 146 the legality of entering 

private prope1iy to provide locates, 147 differences among various states' laws regarding 

responsibility for providing locates, 148 and the availability of Kansas One-Call, 149 while significant 

and in need of addressing, are secondary to the statutory requirements placed on operators. That 

is, these practical issues must be resolved in a way that allows the utilities to comply with the 

KUUDP A statutes as they are currently written. 

65. The Commission also finds it impmiant to emphasize that K.S.A. 66-18020) and

K.S.A. 66-1806(a) hold both the entity that owns the commercial underground line upstream of 

the customer-controlled disconnect point, and the entity that operates that same line, as responsible 

for providing accurate locates. Thus, the owner of an underground line, who may have greater 

knowledge of its location, 150 must work in conce1i with the utility in marking implicated facilities. 

144 See e.g. Empire's Initial Comments, p. 2, � B.b. 
145 See e.g. Midwest's Initial Comments,� 9. 
146 See e.g. KCP&L's Initial Comments,� 14. 
147 See e.g. KEC's Initial comments, � 20. 
148 See e.g. KCP&L's Reply Comments, p. 5. 
149 See e.g. KEC's Reply Comments,� I. 
150 See KCP&L's Initial Comments, � 38. 
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Such joint responsibility was no doubt intended to achieve KUUDPA's purpose of minimizing 

safety risks associated with digging near underground utilities.151

66. Toward the goal of minimizing digging risks, the Commission deems it best to

clarify the universal endpoints at which the utilities' responsibility for marking underground 

electric service lines terminates.152 While the point at which a utility's ownership of the 

underground service line ends may be a clear demarcation point, it is not an endpoint in accordance 

with K.S.A. 66-1806(a)'s requirement that an "operator" provide markings for the line. Because 

the KUUDP A statutes require a utility to mark all commercial underground lines upstream of a 

customer-controlled disconnect point, the Commission finds that such a point is the clear universal 

endpoint for utility marking responsibilities. 

67. Staff acknowledged the utilities' concern over increased utility liability if the

utilities are required to provide markings for underground commercial service lines for which they 

have no construction records.153 Staff noted the comments stating that "[t]his issue is of particular 

concern for commercial customers, which generally are served at higher voltage levels than 

residential customers."154 Staffs "compromise position" sought to address this concern, but the 

Commission rejects Staffs compromise because it runs afoul of the law. However, given the 

Commission's interpretation of the plain meaning of K.S.A. 66-18020) above, the utilities do not 

provide a persuasive basis for their concerns over increased liability. KCP&L's argument that 

holding it responsible for marking privately-owned underground lines would simply shift liability 

"from the owner of those lines to the customers of the utilities for damages resulting from problems 

151 
See December 15, 2017 R&R, p. 2. 

152 
See December 15, 2017 R&R, pp. 3, 7 (stating that "[i]n Staffs view, an endpoint of the utility's locate obligation 

that is universally evident to utilities, excavators, and customers is necessary in order [to] promote public safety. Staff 
believes this point of demarcation should be the customer meter"). 
153 December 15, 2017 R&R, p. 2. 
154 December 15, 2017 R&R, p. 5 
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occurring" on the lines155 fails to account for the Commission's finding above that both the owner 

of, and the non-owner utility that operates, the underground line must work together to provide 

accurate markings. 156 While liability is a significant issue, the Commission's chief concern is 

public safety and protection of vital underground infrastructure. Following KUUDPA's statutory 

guidelines best promotes such safety and protection. 

68. A number of the intervenors argued that obligating utilities to provide markings for

privately-owned underground electric lines would require the utilities to enter private property, 

thereby possibly subjecting the utilities to trespass violations. 157 This argument lacks merit because 

none of the utilities have cited any law as a basis for this claim. Thus, it amounts to nothing more 

than argument by asse1iion. Moreover, while the Commission believes there is merit to Staffs 

asse1iion that the utilities' right of ingress and egress to the meter translates to the same right for 

the purpose of providing locates, 158 the Commission need not rely on Staffs argument. Instead, 

the Commission finds that, where the KUUDPA statutes impose a duty upon an entity, the statutes 

necessarily allow the entity to take all reasonable steps to carry out that duty. The Commission 

rightly presumes the legislature would not obligate utilities to provide markings on privately

owned underground electric facilities while knowing that such an obligation would require the 

utilities to engage in unlawful behavior. 159

155 See KCP&L's Response to Staff's R&R, ,r 5. 
156 See ,r 65 of this Order, supra. KEC also fails to account for the joint responsibility for markings between owner 
and operator of the line. See KEC's Initial Comments, ,r 18. 
157 See Pioneer's and Southern Pioneer's Initial Comments, ,r 19; KCP&L's Response to Staff's R&R, ,r 7; Joint 
Response of Midwest, Pioneer, Southern Pioneer, and KEC to Staffs R&R, ,r 15. 
158 See December 15, 2017 R&R, p. 5. 
159 See State v. Bee, 288 Kan. 733, 737-38, 207 P.3d 244, 248-49 (2009) (stating the presumption "that the legislature 
expressed its intent through the language of the statutory scheme" and "that the legislature acted with full knowledge 
and information about the statutory subject matter, prior and existing law, and the judicial decisions interpreting the 
prior and existing law and legislation"). 
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69. Regarding KCP&L's potential need to handle differences in underground utility

damage prevention laws between Kansas and Missouri, 160 the Commission finds it cannot alter the 

plain meaning of the KUUDPA statutes in order to alleviate such statutory differences, no matter 

how well the present system is ostensibly working. 161 That prerogative belongs to the Kansas 

legislature. 

70. Regarding the availability of Kansas One-Call, KEC's comment that "a landowner,

a contractor/excavator or an electric utility can simply call Kansas One-Call to request marking of 

privately owned facilities"162 does not nullify the fact that, under KUUDPA, electric utilities are 

"operators" of privately-owned commercial underground electric facilities and are therefore 

responsible for marking such facilities. Further, KEC has not demonstrated that all owners of 

privately-owned commercial underground lines upstream of the customer-controlled disconnect 

point are members of the notification center.163 Thus, the Commission fails to see how KEC's 

proposal increases safety. 

71. Regarding increased safety, the Commission finds the intervenors have agam

res01ied to unsupported opinions about what will enhance safety. KCP&L merely asse1ied, without 

evidence, that "public safety is not enhanced by transfening liability for damages from excavators 

and the owners of private facilities to the customers of the electric public utilities ... Making the 

public utility responsible for marking privately-owned facilities ... does not equate to heightened 

public safety."164 KCP&L conceded that "a utility company may have more experience with the 

160 See KCP&L's Reply Comments, p. 5. 
161 See KCP&L's Reply Comments, p. 5. 
162 KEC's Reply Comments, ,r 1. 
163 The requirement ofK.S.A. 66-1805(a) notwithstanding. 
164 KCP&L's Initial Comments, ,r,r 33-34. Contra KEC's Reply Comments, p. 7 (stating "[t]here will be no added 
safety for Kansans if the staff interpretation is adopted"). See Westar's Initial Comments, ,r,r 7-8 (stating that Westar's 
interpretation of "operator" will "promote[] safety by having a clear point of demarcation between the utility and the 
customer where each is responsible for the lines that they installed and of which they have historic knowledge 
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general locating process than a customer," 165 but then averred that "it does not necessarily follow 

that the utility has more knowledge regarding the underground facilities at a location than the 

owner of the property at the location." 166 The Commission reiterates its primary concern for public 

safety and for accurate markings of underground facilities, which can best be accomplished by the 

utility, with its experience, working together with the prope1iy owner, with his or her knowledge 

of the facilities, to provide such markings. KCP&L and the other commenters have not provided 

evidence-based arguments as to what will enhance safety. 167 Furthe1more, the issue of who has 

responsibility for locates cannot be decided on the basis of competing factual opinions regarding 

what will lead to increased safety. As with all of the other practical issues, the legislature has 

already decided the question of markings responsibility through the plain meaning of K.S.A. 66-

1802(j) and K.S.A. 66-1806(a). 

72. Inasmuch as the various practical issues noted above need to be addressed more

specifically or in-depth, or where other issues not mentioned arise, the Commission directs Staff 

to work with the affected pmiies to develop the appropriate solutions to those practical issues, 

which may be addressed in utility-specific dockets, including, but not limited to, amending tariff 

language, updating the Excavator's Manual, and revising Kansas One-Call publications. 

THEREFORE, THE COMMISSION ORDERS: 

A. Kansas electric utilities fall within the definition of an "operator" pursuant to

K.S.A. 66-1802(i), and therefore, are required to provide locate mm·ks for underground facilities 

regarding design and installation"). Westar's comment forecloses the possibility of increased safety where both utility 
and customer work together to provide locates. 
165 KCP&L's Initial Comments, ,i 35. 
166 KCP&L's Initial Comments, ,i 35. 
167 Contra KCP&L's Initial Comments, ,i 36. K.S.A. 66-1803 does not indicate who is best able to provide locates for 
underground lines, but only that an excavator shall ascertain, in the prescribed manner, a location of all underground 
facilities in the proposed excavation area. K.S.A. 66-1809 simply requires the excavator to excavate with the necessary 
reasonable care, but again, provides no indication of who is best able to provide locates. 
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owned by the utility upstream of the meter and for any privately-owned commercial underground 

electric facilities that are upstream of the customer-controlled disconnect point, pursuant to K.S.A. 

66-1806( a).

B. Staff is directed to work with the affected parties to develop appropriate solutions

to the above-referenced practical issues under KUUDP A, which may be addressed in utility

specific dockets, including, but not limited to, amending tariff language, updating the Excavator's 

Manual, and revising Kansas One-Call publications. 

C. The parties have fifteen (15) days from the date this Order was served by electronic

mail in which to petition for reconsideration. 168 

D. The Commission retains jurisdiction over the subject matter and parties for the

purpose of entering such further orders as it deems necessary. 

BY THE COMMISSION IT IS SO ORDERED. 

Albrecht, Chair; Emler, Commissioner; Apple, Commissioner 

Dated: 
--------- --

LynnM. Retz 
Secretary to the Commission 

MJD 

168 K.S.A. 66-1 lSb; K.S.A. 77-529(a)(l). 
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KANSAS ELECTRIC COOPERATIVE, INC. 
7332 SW 21ST STREET 
PO BOX 4267 
TOPEKA, KS 66604-0267 
Fax: 785-478-4852 

bgraham@kec.org 

DOUGLAS SHEPHERD, VP, MANAGEMENT CONSULTING 
SERVICES 
KANSAS ELECTRIC COOPERATIVE, INC. 
7332 SW 21ST STREET 
PO BOX 4267 
TOPEKA, KS 66604-0267 
Fax: 785-478-4852 

dshepherd@kec.org 

LORNA EATON, MANAGER OF RATES AND REGULATORY 
AFFAIRS 
KANSAS GAS SERVICE, A DIVISION OF ONE GAS, INC. 
7421 W 129TH ST 
OVERLAND PARK, KS 66213-2713 
Fax: 913-319-8675 

lorna.eaton@onegas.com 

ROBERT MUIRHEAD, REGULATORY -VICE PRESIDENT 
CUSTOMER SERVICE 
MIDWEST ENERGY, INC. 
1330 CANTERBURY ROAD 
PO BOX 898 
HAYS, KS 67601-0898 
Fax: 785-625-1494 

bmuirhead@mwenergy.com 

C. MICHAEL LENN EN, ATTORNEY
MORRIS LAING EVANS BROCK & KENNEDY CHTD
800 SW JACKSON STE 1310
TOPEKA, KS 66612-1216
Fax: 785-232-9983
mlennen@morrislaing.com

ROBERT VINCENT, LITIGATION COUNSEL 
KANSAS CORPORATION COMMISSION 
1500 SW ARROWHEAD RD 
TOPEKA, KS 66604-4027 
Fax: 785-271-3354 
r.vincent@kcc.ks.gov

LESLIE KAUFMAN 
KANSAS ELECTRIC COOPERATIVE, INC. 
Kansa s Elect ric Cooperatives, In c. 
7332 SW 21st St, PO Box 4267 
Topeka, KS 66604 
Fax: 785-478-4852 

lkaufman@kec.org 

JANET BUCHANAN, DIRECTOR- REGULATORY AFFAIRS 
KANSAS GAS SERVICE, A DIVISION OF ONE GAS, INC. 
7421 W 129TH ST 
OVERLAND PARK, KS 66213-2713 
Fax: 913-319-8622 

janet.buchanan@onegas.com 

JUDY JENKINS, MANAGING ATTORNEY 
KANSAS GAS SERVICE, A DIVISION OF ONE GAS, INC. 
7421 W 129TH ST 
OVERLAND PARK, KS 66213-2713 
Fax: 913-319-8622 

judy.jenkins@onegas.com 

PATRICK PARKE, GENERAL MANAGER 
MIDWEST ENERGY, INC. 
1330 Canterbury Rd 
PO Box 898 
Hays, KS 67601-0898 
Fax: 785-625-1494 

patparke@mwenergy.com 

RANDY MAGNISON, EXECUTIVE VICE PRESIDENT -
ASSISTANT CEO 
PIONEER ELECTRIC COOP. ASSN., INC. 
1850 W OKLAHOMA 
PO BOX 368 
ULYSSES, KS 67880-0368 
Fax: 620-356-4306 

rmagnison@pioneerelectric.coop 
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LINDSAY A. SHEPARD, EXECUTIVE VICE-PRESIDEN -
GENERAL COUNSEL 
PIONEER ELECTRIC COOP. ASSN., INC. 
1850 W OKLAHOMA 
PO BOX 368 
ULYSSES, KS 67880-0368 
Fax: 620-356-4306 
lshepard@pioneerelectric.coop 

CATHRYN J. DINGES, SENIOR CORPORATE COUNSEL 
WESTAR ENERGY, INC. 
818 S KANSAS AVE 
PO BOX889 
TOPEKA, KS 66601-0889 
Fax: 785-575-8136 

cathy.dinges@westarenergy.com 

DARREN PACK, AIC QSP MANAGER -UTILITY DAMAGE 
PREVENTION CONTROL & MITIGATION 
PROGRESSIVE ENVIRONMENTAL & SAFETY 
CONSULTING SERVICES 
PO BOX 24264 
OVERLAND PARK, KS 66283 

darren@safetydave.biz 

PATRICK T. SMITH, CORPORATE COUNSEL 
WESTAR ENERGY, INC. 
818S KANSAS AVE 
PO BOX889 
TOPEKA, KS 66601-0889 
Fax: 785-575-8136 
pa trick. smith@westarenergy.com 

/S/ DeeAnn Shupe 

DeeAnn Shupe 
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Appendix I

Country Breeze Estates Restrictive Covenants





MORRISON, 
FROST 

& OLSEN 
Attorneys at Law 

323 P oyntz, Sui te 204 

Manhattan, Kansas 

66502-6003 

(785) 776-9208 

Fax (785) 776-9212 

602 W. Bertrand 

St. Marys, Kansas 

66536 

(785) 437-2392 

ORIGINAL 
COMPARED WITH RECORD 

RESTRICTIVE COVENANTS 
FOR 

COUNTRY BREEZE ESTATES 
POTTAWATOMIE COUNTY, KANSAS 

SS 

THESE RESTRICTIVE COVENANTS are hereby adopted and made 
this ..:i / 'c>_:!. day of July , 1998 . The undersigned, Stephen R . 
Smith and Marie P. Smith, are the owners of the real estate 
described as follows : 

The Northeast Quarter (NE~) of Section Three (3) , 
Township Ten (10) South , Range Twelve (12) East of 
the Sixth P.M., Pottawatomie County, Kansas, con
taining Lots 1 through 22 in the Country Breeze 
Estates Plat . 

The above - named owners do hereby declare protective 
restrictive covenants on the above-named property as 
hereinafter described : 

1. LOT SIZE . No lot may be subdivided , and any 
modification shall be done by replat , subject to the approval 
of the appropriate zoning authorities for the area. 

2. NATURE AND SIZE RESTRICTIONS OF STRUCTURES. No 
mobile, modular or previously constructed dwellings in whole or 
in part may be moved onto any of the sites in the subdivision . 
No dwelling shall be constructed with less than 1 , 600 square 
feet of floor area on the main floor, exclusive of the 
basement , garage , porches, patios and unfinished spaces, except 
that two- story or split-level dwellings with both floors fully 
above grade may have no less than 1,200 square feet of finished 
floor area on the main floor. All dwellings shall have at 
least a half basement . All dwellings shall have an attached 
garage that accommodates two or more automob iles . No dwelling 
shall be e r ected on any lot closer than one-third of the depth 
of the lot from t h e roadway which the house faces and shall be 
no c l oser than one and one-half times the d i s t a nce from the 
rear or side p r operty lines establi s hed by the zoning regu l ator 
of the area . No shed , she l ter , barn or other s t orage inde 
pendent facility shall be placed in front of the residence. 

There shall be no trailers , mobile homes or buildings 
constructed of masonry blocks , nor any building such as a berm 
home , a basement home, or temporary home constructed . 

3. CONSTRUCTION. When construction of a dwelling is 
commenced on any lot , the owners shall proceed with reasonable 
diligence toward completion thereof and shall complete con
struction within nine (9) months from the date of commencement . 
No partially completed dwelling shall be occupied prior to 
completion. Any exposed concrete foundation wall shall be 
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painted or covered with compatible siding to within twelve (12) 
inches of the ground . No building material of any kind or 
character shall be placed or stored upon the property until 
construction or improvement is to be commenced . 

No building or structure shall be erected or commenced to 
be erected on any lot without prior approval of the building 
committee . The building committee shall act promptly to review 
any documentation, and such review shall be to assure compli
ance of each and every of these restrictive covenants and 
statements herein . 

4. VEHICLES. No inoperab le /sa l vage or wrecked vehicles 
shall be allowed to sit or be placed upon the property unless 
housed within a garage or other outbui lding . Longer term 
storage of motor homes, recreational vehicles , boats or other 
items of machinery implements shall be parked such that they 
are not in open view of the roadway , and not closer to the 
roadway than the residence . 

5 . WASTE DISPOSAL. Garbage , refuse , trash or other 
waste materials shall not be stored or allowed to accumulate on 
any lot . Collection containers shall be stored in areas out of 
view from adjacent lots . Sanitary conditions shall be 
maintained at all times . 

6. UTILITY EASEMENTS . Easements are hereby reserved for 
public utility services where designated on the recorded plat 
and survey , with the right to enter, construct , operate and 
maintain any public utility service to any l oca l government or 
public utility . Al l utility connections from the supply source 
shall be underground to include telephone , e lectricity and 
cable . There shall be no propane tanks used for gas services 
to the residence inasmuch as natural gas is available . 

7 . ANIMALS . Dogs, cats, fowls or other household pets 
that are of the nature as not to interfere with the safety and 
comfort of adjoining owners , may be kept on said property , 
providing they are not bred or maintained thereon for any 
commercial purpose. There shall not be allowed any pit bull 
dog or any dogs related to that breed or character . Dogs shall 
be mainta ined within the property of each lot. If there is a 
containment area for dogs, it shall have suitable and adequate 
fencing , and gates . Any restriction of a controlling or 
governmental agency that is more restrictive than this 
statement shall apply and be enforced. 

8. LOT MAINTENANCE. Owners of lots with o r without 
dwellings shall care for and maintain the property so as to be 
neat in appearance with adjacent owners . Vegetation growth 

-2-
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shall be reasonably controlled, both for aesthetic and for fire 
safety purposes. 

9 . EXCAVATION. No work, exploration or mining of any 
minerals or quarrying, drilling or mining of any minerals, 
rock, soil, or material of any nature shall be conducted on any 
lots , nor shall any excavation of any nature be made upon said 
property or any portion thereof, except as may be incident to 
the construction of dwelling or other buildings, preparation of 
building site , water well drilling, waterlines, utility 
installation, sewer installation, drainage or pond building or 
improving , swimming pools, tennis courts or other recreational 
areas a nd grading and construction of roads and driveways. 

10. SATELLITE DISHES. Satellite dishes are permitted as 
part of each single family residence so long as they are 
constructed on a permanent type foundation , but they are not 
allowed in front of the house. 

11. PROHIBITED STRUCTURES . The only structures autho 
rized for construction within the area shall be single family 
residences , and those related structures as provided for 
herein . 

12. FENCES . No chain link fences shall be allowed in 
front of the house or closer to the street than the rear 
corners of the house. Decorative fences will be permitted if 
they are not solid so as to restrict the view through the fence 
and shall also be subject to all other building requirements . 
There shall be no barbed wire or electric wire fences allowed 
on the premises. 

13. BUILDING STANDARDS. Plans and all construction of 
all dwellings shall be pursuant to the most recent national 
building codes and life safety codes then in effect, and all 
other life safety or building codes as may be adopted by the 
County of Pottawatomie, City of St . Marys, or any other 
governmental agency having control thereof . In addition , all 
roofs on residences constructed herein shall have a slope not 
less than 4- 12 pitch and an eave overhang of a minimum of 
twelve (12) inches . 

14. VIOLATIONS . The owners and every person hereinafter 
having any right , title or interest in any lot within said 
property shall have the right to prevent or stop violation of 
any of the said restrictions by injunction or other lawful 
procedure , and to recover any damages resulting from such 
violat i on . 

15 . DURATION. The restrictions set forth herein shall 
continue and be binding upon the present owners, their heirs, 

-3-
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executors, administrators, successors and assigns , for a period 
o f thirty-one (31) yea r s from the date of adoption and shall 
automatically be continued thereafter for successive period of 
t en (10 ) years each , unl ess by a vote of majority of the owners 
in area (acres), it is agreed to modify the r estrictions in 
whole or in part, by execution of an appropriate written 
agreement fi ling the same of record in the offi ce of the 
Register of Deeds of Pottawatomie Count y , Kansas. 

16 . BINDING COVENANTS . The restrictions herein set forth 
shall run wi th the land and bind the present owners , their 
heirs, executors, administrators, successors and assigns , and 
all parties claiming by , through or under them shall be taken 
to hold, agree and covenant with the owners of said lots , their 
heirs, executors, administrators , successors and assigns , and 
with each of them to conform to and observe said restrictions 
as to use of said lots, and the construction of improvements 
therein, but no restrictions herein set forth shall be 
personally binding on any corporat i on , person or persons , 
except in respect to breach committed during i ts , his or their 
possession or ownership of title of said lots . 

17. VALIDITY . Invalidity of any one of the restrictions, 
covenants and conditions set forth herein by court judgment o r 
decree shall in no way affect any o f the other provisions 
hereof , and such other provisions shall remain in full force. 

18. BUILDING COMMITTEE . The building committee for the 
first five (5) years shall be comprised of Stephen R . Smith and 
Marie P . Smith and one person designated by them . After this 
initial period, either Stephen R. Smith or Marie P . Smith shall 
be a member o f the building committee , a nd two (2) additiona l 
owners shall be elected by the owners of lots to serve on the 
building committee . Voting shall be by l ot ownership wi t h one 
(1) vote per lot , notwithstanding the number of owners of the 
l ot . The lot designee shall be entitled to cast one vote for 
each position on the building committee . The building commit
tee shall terminate after all lots are constructed upon, b ut 
not longer than twenty-five (25) years, the initial period of 
these restrictive covenants. 

foregoing Restrictive 
written . 

-4-
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ACKNOWLEDGMENT 

STATE OF KANSAS , COUNTY OF POTTAWATOMIE, SS : 

BE IT REMEMBERED that on this c!)/ day of July, 1998, 
before me the undersigned , a notary public in and for the state 
and county aforesaid , came Stephen R . Smith and Marie P . Smith, 
who are personally known to me to be the same persons who 
executed the foregoing Restrictive Covenants and such persons 
duly acknowledged the execution of the same as their voluntary 
acts and deeds . 

IN WITNESS WHEREOF , 
affixed my notarial seal 
written . 

I have hereunto set my hand and 
on the jPy;nd year last above 

1Ml~ 
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MORRISON, 

;-'ROST & OLSEN 

Anornc)'S 11 r L:iw 

.123 royntz Suite 20~ 

i\lunhncurn. KS 66502 

(785) 776-9208 

Fu: (785) 776-9212 

111ro@ncrworksplu1.nr:t 

'5('.'? "V. !Jtrtr:rnd 

Sc. Marys, KS 665J6 

(785) 437-2392 

ADDENDUM TO RESTRICTIVE COVENANTS 
FOR 

COUNTRY BREEZE ESTATES 
POTTAWATOMIE COUNTY, KANSAS 

;..._ ~epkm~v 
TIDS ADDENDUM hereby adopted this J.-j\./- day of August, 1999, are 

addendum to and made a part of the original RESTRICTIVE COVENANTS FOR 
COUNTRY BREEZE ESTATES , as adopted on the 2!51 day of July , 1998, which have 
been duly recorded with the Register of Deeds of Pottawatomie County, Kansas , hereinafter 
referred to as "Original Covenants". The undersigned Stephen R. Smith and Marie P. 
Smith are the owners of a majority of the total acreage of the real estate described as 
follows : 

The Northeast Quarter (NE 1,4) of Section Three (3), 
Township Ten (10) South, Range Twelve (12) East of the 
Sixth P. M., Pottawatomie County , Kansas, containing Lots 1 
through 22 in the Country Breeze Estates Plat. 

The above-named owners do hereby modify the Original Covenants by this 
addendum, to add to Original Covenants the following protective restrictive covenants on 
the above-named and described property , to wit: 

19. RESTRICTION ON SANITARY SEPTIC OR BIOLOGICAL WASTE 
DISPOSAL SYSTEMS. No outside toilet facilities shall be constructed or maintained on 
any portion of the above-described property. Septic tanks, sewage disposal systems, lagoons 
and drinking water facilities shall be buried below grade and shall not be exposed to the 
surface area, shall be constructed in such a manner so as to be essentially undetectable from 
the surface of the property, and shall also conform to all requirements, codes, law, and 
regulations established by any governmental entity holding authority over such persons and 
matters. 

IN WITNESS WHEREOF, we have executed the above and foregoing Addendum of 
Restrictive Covenants on the date and year first above written. 
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ACKNOWLEDGMENT 

STATE OF KANSAS , COUNTY OF POTTAWATOMIE, SS: 

BE IT REMEMBERED that on this ;./'//..._, day of &ptern.bt)( , 1999, 
I 

before me the undersigned, a notary public in and for the aforesaid state and county , came 
Stephen R. Smith and Marie P . Smith, who are personally known to me to be the same 
persons who executed the foregoing Addendum to Restrictive Covenants , and such persons 
duly acknowledged the execution of the same as their voluntary acts and deeds. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial 
seal on the day and year last above written . 

A tlOTARY PUBLIC -State of Kans;-) 
=J;:l.i CINDY K. SWEANY i 
~~":;J My Appl. Expires __ l 

My commission expires: -~~'-''/_--'-1_,_Z_-_o.:..::~'-----

2 
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Appendix J

Utility Superintendent’s Notes
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Appendix K

Letter from Irvin to Smith – Water Connection Fees





October 13, 1999 

Steve Smith 
Country Breeze Estates 
4755 HWY 63 
St. Marys, KS 66536 

RE: Cow1try Breeze Estates Water Connection Fees 

Dear Mr. Smith: 

CITY OF ST. MARYS 
P.O. Box 130 

St. Marys, Kansas 66536 

913-437-2311 

Please be advised that during the October 5, 1999 St. Marys City Commission meeting, 
discussion was held concerning the water connection fees for Country Breeze Estates. I 
explained to the Commissioners that they had failed to officially waive the water connection fees 
to which they had previously agreed. Fmiher, the issue of the remaining $1 ,500.00 was 
discussed, with your idea of assessing the appropriate amount to each remaining lot. 

Following discussion, as a result of you paying the initial installation costs, the Commissioners 
officially waived the water connection fees to the Country Breeze Estates, In addition, the 
Commissioners did not agree to extend the $1,500.00 payment to the individual lots. In essence, 
they are requesting that you pay the amount within 60 days of the meeting date. The 
Conunissioners further instructed that you be refunded the initial $750.00 water connection fee, 
requesting that the balance due the City be paid within the above stated time frame. The refund 
check will be issued at the October 19t\ City Commission Meeting and mailed following 
approval of the appropriations. 

Steve, I appreciate yom effo11s in the resolution of this matter. If you have any questions or 
concerns regarding this matter, feel free to contact me. 

Michael D. Irvin 
City Manager 

MDI:mkf 
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Appendix L

Letter from Vander Hamm to Price – City Water Use





Sandy Price 
Rt 1 
St. Marys, Ks 

Dear Sandy: 

CITY OF ST. MARYS 
P.O. Box 130 

St. Marys, Kansas 66536 

913-437-2311 

May 12, 1993 

Re: City Water Use 

I brought up in last night's study session the issue of the 
city somehow providing water to the rural areas north of town after 
the new water tower is in place. As I mentioned to you previously, 
the commission has made no firm decisions on how best to handle 
this; however, they do believe that it is important and that I 
should begin to work with you and other property owners in the area 
in establishing some alternatives. 

Some of the main concerns center around the fact that the City 
does not want another Lakeview situation to occur. In other words, 
the development of the private lines now, as well as a satisfactory 
maintenance program, should meet minimum standards that would not 
cause the city to have to replace the entire system in the future 
should annexation be appropriate (as was done in Lakeview) . 
Granted, that is not an immediate issue; nevertheless, they must 
look down the line 20 or 30 years and project possibilities such as 
annexation and how the development would affect the city at large. 

It was also generally agreed that the best solution would be 
for the property owners and the County to work on forming a Rural 
Water District . If that is not feasible, other possible 
alternatives could include the County creating a "Benefit District" 
for the cost of the water line improvements and special assessing 
the benefited properties over a 10 or 20 year period. 

In essence, the city is willing to provide water to the rural 
areas, but only if minimum standards are met, and specific legal 
arrangements can be worked out with the entire area. Obviously, it 
would not be in the City's best interest to privately negotiate with 
each individual land owner due to possible inequities that could 
occur over time; consequently, I would suggest that if you are 
serious about this, that you first contact the County and other 
owners to see how much interest there is in developing a RWD. If 
that is not feasible, perhaps other arrangements can be considered. 

Thank you for your time and if y ou have any questions, please 
give me a call or stop by . 

Sincerely, 

~~~~~~~ 
Ross A. Vander Hamm 
City Manager 
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Appendix M

St. Marys Star – Articles

Country Breeze Estates
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